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ABSTRACT 


It has been stated many a times that the law relating to 
international transactions is a developing and changing system. The 
main purpose of this study is to explore the compatibility of the 
existing legal order, more particularly in the international commer- 
cial field, with the aspirations of the countries of the Third World 
for economic development. In that context we are essentially con- 
fronted with the important question of inherent bias of the present 
legal system and the problem of its discriminatory effect. 

The study specifically attempts to survey this critical aspect 
of international trade law. It looks at the General Agreement on 
Tariffs and Trade--GATT, the keystone of international trading rela- 
tionships. In so doing it reviews the proposal for a generalized 
system of perferences (in favour of all the developing countries) , 
advocated by the United Nations Conference on Trade and Development 
(UNCTAD), and the basic tenet of the most-favoured-nation (MEN ) 
principle and the movement towards free trade based on the economic 
theory of comparative advantage. 

Further, such diverse areas of concem as import controls, 
export restrictions, trade terms like f.o.b. (free on board) and c.i.f. 
(cost, insurance and freight), commercial letters of credit and bills 
of lading are discussed. The ramifications of the current demand for 
the revision of international commercial rules are evaluated. 

The conclusion reached is that the legal rules of the inter- 
national system and system itself reflects the interests of the few 


developed countries. These rules in the international commercial 
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field favours the western and northern developed States and in fact 
discriminates against the many developing eastern and southern nations. 
It is clear from the review carried out by the study that the 
developing countries are intent in altering and expanding the rules 
applicable in the area of international commercial transactions to 
cover more fully their concern for rapid modernization. The funda- 
mental problem of evolving a just and equitable relationship between 
the "haves" and the "have-nots" is the raison d'etre for such efforts. 
To that end the use of the concept of "collective economic security" 
portends the future development in this complicated sphere not dis- 
similar to that applying to the arena of collective security for 


peace. 
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CHAPTER I 
INTRODUCTION 


This study is concerned with some of the issues involved for 
the newly independent States in the restructuring of the existing rules 
applicable to international trade. In so doing, it examines only certain 
aspects of the law governing international trade. Similarly, ina 
general way it treats the current demand for the establishment of a new 
international economic order. On this basis questions, such as whether 
the established rules are conducive to the aims and objectives of the 
developing countries in promoting economic modernization need to be 
answered. In brief, some parts of this study will criticize the current 
State of the international commercial rules as being biased and in favour 
of the developed nations. | 

Since the late 1930s the total world trade volume has increased 
from $20 billion to $243 billion in 1969. | This rise i international 
trade indicates the significance of this to the international economy. 
Also, trade policy considerations need to be viewed with those applicable 
to monetary exchange. The post-war years have been marked by an increa~ 
sing tendency towards trade interference in the interests of national 
balance of payments problems. There is little doubt that since the 1962 


"Cairo Declaration of the Developing Counties une the emphasis by the 





1 John R. Stark "International Economic Policy--Perspectives for 
1970's" 5 Journal of International Law and Economics 101 at p. 105 


(1970-1971). 


; ~ 
9 United Nations Document A/5162, Annex (1962). Also, see Genera 
Assembly Resolution 1820 (XVII) 18 December 1962--1962 Yearbook — 
of the United Nations (hereinafter cited as Y.B.U.N.) United Nations 


Publication Sales No. 63.1.1, at p. 253. 
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countries of the Third World has been placed on trade (as against aid)? 


as the primary instrument for the economic development of the developing 


countries. 


This chapter provides the necessary background to the problems 
facing the developing countries. The desiderata of the new States is 


that aid from the developed nations has not been adequate” and that the 


3 In order to assist the developing countries to reach the United 
Nations Development Decade goal by 1970 of a minimum annual growth 
rate in aggregate income of 5 per cent, the developed countries 
were at that time to contribute "financial resources" (foreign 
aid) equivalent annually to 1 per cent of their national income-- 
Useevoceme/COnt. 46/141, Vol, leatep. 44 (1964). “UNCTAD Il set a 
goal, reaffirmed by the Generali Assembly of a minimum annual 
transfers amounting to 1 per cent of the gross national product 
of each developed country--U.N. Doc. A/7218 at p. 31 (1968). 


4 For example the flow of capital from developed countries was as 
follows for: 

1961 - 0.E.C.D. (Organization for Economic Co-operation tal 
Development) and Japan--$7.8 billion ($3.05 billion 
came from private investment--two-thirds of this was 
contributed by other countries besides the U.S.A.; 
$4.81 billion come from public sources--60 per cent 
of which was contributed by the U.S.A.; the total 
European contribution--nearly equally divided between 
public and private sources--was $3.86 billion--75 
per cent of which came from France, Germany, and 
Britain). 


Australia, South Africa and Finland--$80 million Sino- 
Soviet Bloc--$1.02 billion (commitments to economic 
grants and credits )--$180 million in actual disburse- 


ments. 


1962 - 0.E.C.D. and Japan $7.7 billion ($4.97 billion from the 
Rie Set ed be 
-- John A. Pincus "The Cost of Foreign Aid" 45 Review of Economics 
Ghdestabisticsuat.p. 364 (1963). 


It is observed that a ie between 1962 to 1964 0.E.C.D. contrib- , 
uted approximately $8 billion annually. -- Rubin THE CONSCIENCE OF 
THE RICH NATIONS at pp. 154 - 158 (1966). 


Aid commitments in real terms have been estimated by One writer as 
foilows, for 1962 : 
[Continued on next page] 
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overall share of the developing countries in world trade has decreased 
and it is strongly believed will continue to do so (while that of the 
developed countries has considerably increased) unless some drastic 
changes are made. It is within this context that the present rules 
governing international trade have to be evaluated. 

+ The approaches through which modern economic growth may be 


achieved have been described usually in terms of "aid" or "trade" 9 


Recently there has been a definite importance assigned to trade by the 


developing countries ,° particularly since the establishment in 1964 of the 


[Continued from p.2 .] 

France--1.32 per cent of gross national product. 

U.S.A.--0.66 per cent of gross national product (or 0.55 
per cent depending on whether P.L. 480--Food for 
Peace Program--is valued at world market prices) 
based on value at American official prices. 

Germany, Britain and The Netherlands--0.27 per cent of 
gross national product of each country. 

Japan, Canada and Italy even lower than 0.27 per cent 
of gross national procuct of each country. 


It was calculated that the total aid commitments of the Western 
nations of nominally amounting to $7.7 billion--0.82 per cent of 
their gross national product--were actually worth in real terms only 
amounting to $5.3 billion (and that, if the United States P.L. 480 
exports were valued at world market prices, the total worth in real 
terms would have been only $4.7 billion).--John A. Pincus op. cit. 
ate pee.oO4. 


It should be pointed out that the growing debt burden (thus accrued ) 
indicated that many developing countries had to (and must continue 
to do in the future) repay about 50 per cent of all new resources 
transferred to them towards discharging previous debt obligations-- 
the "burden of debt serviaing charges"--U.N. Doc. TD/B/103/Rev. | 
(September 1966) at p. 5. 


5 "Exports of primary commodities account for some 85 per cent of the 
export earnings of the less developed countries"--Harry G. Johnson, 
ECONOMIC POLICIES TOWARDS LESS DEVELOPED COUNTRIES at p. 84 (1967). 


6 The General Assembly was convinced that the economic development of 
the developing countries must be based "primarily" on their own 
efforts, and affirmed that national efforts to achieve this more 
[Continued on next page. | 
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United Nations Conference on Trade and Development (UNCTAD). ” 
However, it should also be pointed out that both "aian® and "trade" 
are not mutually exclusive and the tendency has been to combine 
both measures at the same time.” Considerable portions of the 
developing countries' economy is also closely tied to the developed 
countries. 

In their quest for modernization developing countries face 
an economic task of immense proportions. It is believed that in 
order to achieve this, the developing countries need to harness, 
among other things, law as well in the process of rapid economic 


development. A large part of their law is either inherited or 


adopted from the developed countries. Some of these legal standards 9 


[Continued from p.3 .] 

rapidly required that developing countries ensure "maximum" expan-- 
sion of their trade: G.A. Res. 1707 (XVI) 19 December, 1961--1961 
YoBUSN MUL N2P Sales Now: 962. 121s at’pp. 191-193. 


7 UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT, Basic Documents 
on its Establishment and Activities--U.N.P. Sales No. 66.1.14 at 
pp. 45-56. 


8 "The less developed countries must modernize their economies by 
accumulating stocks of "human" capital (in industrial skills, modern 
technology and entrepreneurial ability) as well as material capital, 
starting from a low level of virtually every asset. Limited countri- 
butions of aid can scarcely have a catalytic effect on these 
economies, for the process of getting economic development started 
is bound to be prolonged, expensive, and grossly inefficient by the 
standards of investment productivity normally applied in developed 
countries"--Harry G. Johnson op. cit. at p. 3. 


“9 Dr. Paul Prebisch in John Carey (ed.) LAW AND POLICY MAKING FOR. 
TRADE AMONG "HAVE" AND "HAVE-NOT" NATIONS The Eleventh Hammarskjold 
Forum at pp. 60-61 (1968). . 


10 George Schwarzenberger "The Principles and Standards of Inter- 
national Economic Law" 117 Hague Recueil 1 (1966 - I). Also, Georg 
Schwarzenberger "The Most-Favoured-Nation Standard in British 
State Practice" 22 British Yearbook of International Law 96 (1945); 
Georg Schwarzenberger "The Province and Standards of International 
[Continued on next page. | 
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and principles, particularly those pertaining to international trade, 
seem not to suit the interests of the developing countries. 

As far as the law is concerned, some of it has or is in the 
process of being critically examined by the countries of the Third 
World. This scrutiny has revealed, according to some observers!! that 
not only is the law, in some instances, inappropriate but it is also 
even inimical to the interests of the Third World. Thus, the developing 
countries have for some time now sought to change certain aspects of 
international law, !2 including that applicable to international trade. 

As far as the eeononi ce of development is concerned, its vital 
Significance was underlined nearly seven years ago by Raul Prebisch, 
then the Secretary-General of UNCTAD, when he observed in words of 
utter desperation, that 

+ . &n every country without exception, I nefer to the 

aspination of the younger generation, of the dynamic 


elements of the younger generation, of that group of 
Andividuats who have abikity, talent and a fighting 





[Continued from p. 4. ] 

Economic Law" 2 International Law Quarterly 402 (1948). F. A. Mann 
"Reflections on a Commercial Law of Nations" 33 Brit. Y.B. Int. L. 
20 (1957). 


11 U.N. Doc General Assembly Official Records, twenty-first session 
(1966) Sixth Committee, 946th meeting. 


12 See, A. Fatouros "International Law and the Third World" 50 
Virginia Law Review 783 (1964); J. Castaneda "The Underdeve loped 
Nations and the Development of International Law" 15 International 
Organization 38 (1961); Oliver J. Lissitzyn INTERNATIONAL LAW 
TODAY AND TOMORROW (1965); Richard A. Falk "The New States and 
International Legal Order" 118 Hague Recueil 1 (1966-II); S. Sinha 
NEW NATIONS AND THE LAW OF NATIONS (1967); C. H. Alexandrowi cz 
"Afro-Asian World and the Law of Nations" 123 Hague Recueil 121 
(1968); R. Anand NEW STATES AND INTERNATIONAL LAW (1972); F. Okoye 
INTERNATIONAL LAW AND THE NEW AFRICAN STATES (1972); and P. Jessup 
"Non-Universal International Law" 12 Columbia Journal of Transnational 
Law 415 (1973). 
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Sprnrt--in brief, every attribute for rising in the 
economte and social scake, and who, because of the 
economy's Lack of dynamism and the skow pace of 
development, are not absorbed into, but remain 

outside the economic and social process, with a 

very great sense of frustration. From this standpoint, 
the differences between a growth nate of 4 on 5 peor 
cent and 7 on & per cent is vast. The Latter nate ts 
capable of absonbing all these people, while the former 
wikk Leave them in an increasingly desperate situation. 
Tf atl the manpower exckuded from the modern sector 

of the economy represents an explosive factor, I 

would say that the younger generation, the dynamic 
ones, represents the detonator that can spark those 
explosive elements. 3 


Similarly, the United Nations! former Secretary-General, the 
late U. Thant had warned in like terms that the most critical 
and the most challenging long-term struggle of this century is 
the gap between the rich and the poor countries. At that time 
while anticipating the 1968 New Delhi Second United Nations Conference 
on Trade and Development (UNCTAD II), he declared, 


th ee Le raan eee the rich and poor countries 44 
ALiLL getting wider!4, . . is . . . much mone basic and 


Tos Guetedm navohniCareya(ed. ) op. cit atep..2. 


14 The developed countries per capita income had been increasing on 
the average at the rate of approximately $60 per year, whereas the 
developing countries per capita income had been increasing on the 
average at the rate of.approximately less than $2 per year. In 
the first half of 1960's total world exports grew at an average 
annual rate of 7.8 per cent, on the other hand the exports of 
‘developing countries, excluding 01] exports, grew at an average 
annual rate of 4 per cent only. While the value of exports of 
of manufactures from industrialized countries increased between _ 
1954 and 1966 by $65 billion, the increase from developing countries 
amounted for the same period to mere $3 billion--REPORT OF THE 
SECOND SESSION OF UNCTAD (NEV! DELHI CONFERENCE). U.N. Doc. TD/97, 
Volume I at p. 431. 


Also, the developing countries share in total world exports declined 
from 21.3 per cent in 1960 to 17.8 per cent in 1969--REVIEW OF 
INTERNATIONAL TRADE AND DEVELOPMENT 1970--Report by the Secretariat 
of UNCTAD--U.N. Doc. TD/8/309/Rev. 1 at p. 7. 

[Contined on next page. ] 
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much mone fundamental... to... the future of the 
peace and security of the world, than the guls between 
East and West... in the Long run what is much mone 
explosive 4&8 the urdening gulf between the North and 
and the South. Unless and until Leaders of men and 
thought eee ts aspect, I am afraid to think of 
the future. !9 


While the tempo of economic expansion may be increasing in many 
of the developing countries, the achievements, so far attained, need 


to be looked at specifically in terms of the compelling urge and 


16 


need for rapid economic growth ~ in these countries. As pointed out 


above, the question is not merely of steady percentage growth, but of 
an accelerated pace of development in order to satisfy the "“revolu- 


tion of rising expectations". Rates of growth which might have been 


[Continued from p. 6. ] 
Further, the external public debt of the developing countries had 
increased from $10 billion in 1955 to $117 billion in 1973, and while 
the debt service payments averaged $1/2 billion annually in the 
mid-1950's, these had in 1966 increased to $4 million annually-- 
U.N. Doc. TD/97 op. cit. at p. 431 and World Debt Tables, World 
Bank Documents, December 1975. 





Further, between 1960 and 1968, the developing countries exports of 
manufactured goods grew at an annual rate of 11.6 per cent, which 

was two and a half times the rate recorded for primary commodities. 
Despite the success achieved by developing countries in more than 
doubling their exports of manufactures (excluding metals) to $6.8 
billion in 1968, nevertheless, this only constituted a modest 15 

per cent in the share of their total exports. Thus, it follows that 
"Given the concentration of the exports of most of the developing 
countries in primary commodities for which world demand is growing 
much less rapidly than for manufactures, and unless the obstacles | 
(tariffs, quotas, and other barriers) to the expansion of manufacturing 
exports, particularly of product lines in which developing countries 
have a real comparative advantage, are removed, the prospect 1s 

that the share of developing countries in world exports will con- 
tinue to decline--a reflection of the growing gap between developed 
and developing countries."--U.N. Doc. TD/B/309/Rev. 1 op. cit. at p.3. 


Loe cohn Caneyatedm) opMici toate pai 


16 To enable the developing countries to achieve the rate of economic 
growth postulated in the relevant U.N. resolutions, these countries 
would need additional aid on the scale which is estimated at amounts 
varying between $5 billion to $20 billion--J.J.. Kaplan THE CHALLENGE 
OF FOREIGN AID at p. 159 (1967). 
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satisfactory in the past are no longer regarded as seen. so that 
the need for rapid economic modernization must be viewed in this 
peculiar perspective. 

In considering the path of modern economic growth for them, it is 
clear that the initial question of how to get the whole process started 
(as well as the factors responsible for such tardy achievements to 
cate) has required and been subjected to a thorough analysis by 
prominent international economists. ' For many of the developing 
countries the Rostowian "take-off" stage!® may not be the pressing 
question, but its’preconditions would seem to be of vital significance !? 


—_—_——— 


17 In fact, the General Assembly in its Resolution of 1970 provided a 
Separate section, in the International Development Strategy for the 
Second United Nations Development Decade, on special measures, in 
favour of the least developed among the developing countries to 
enhance their capacity to benefit fully and equitably from the 
policy measures of the Second United Nations Development Decade-- 
GepeeRes 6 220) (XXV) of 24 October, 1970--1970 Y.B.U.N., UN.P. 
Sol ComOume/Cvle lacy pow 197320" 


The criteria recommended for the identification of the least 
developed among the developing countries were: 


(a) $100 or less per capita gross domestic product at market prices; 


(b) share of manufacturing in the gross domestic product of 10 
per cent or less; 


(c) literacy rate--proportion of the literate persons in the age 
grcups of 15 years and more--of 20 per cent or less. 


On the above basis, some 17 African, 8 Asian, and 1 Latin American 
member States of the U.N. were considered to be in that hardcore 
category. Report of the Secretary-General (IDENTIFICATION OF 

THE LEAST DEVELOPED AMONG THE DEVELOPING COUNTRIES)--U.N. Doc. 
A/8459 at p. 2. 


18 W. W. Rostow THE STAGES OF ECONOMIC GROWTH at p. 3 (1960). 


19 IJIbids, at pp. 4-36. 
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to them so as to achieve a regular growth rate, 

A combination of external and internal factors are held to have 
interfered with the process of economic expansion. One of these, 
it is maintained, is the fact that a primary characteristic of the 
developing countries' economies, constituting a serious barrier to their 
accelerated development, is their low level of domestic Savings and 
capital formation. Another, concerns the deteriorating terms of 
international trade having as one of its causes the existing laws 
and practices (alleged to have been developed by Western nations 
during their period of imperial glory). This latter cause has been 
criticized as not only impeding economic development, but also to a 
large extent as being inadequate and anachronistic for present-day 
purposes. 

Reference should also be made to the interdependence between rhe 
"haves" and the "have-nots" that past association has forged together. 
This global relationship has over a period of time, it is cogently 
argued, created specific international norms which have been generi- 


cally described by some as “international economic law". 22 


20 In fact, the “Joint Declaration of the Developing Countries with 
regard to the United Nations Conference on Trade and Development" 
looked at the Conference (held in 1964 in Geneva) to help these 
countries reach the stage of self-sustaining growth.--G. A. Res. 

1897 (XVIII) of 11 November, 1963 Annex at paragraph 1--1963 
Ve Be UNNer UetitP! SaleseNos. G4ealeleatep.) ie. 


2g Harry GraJohnson ope’ cit. at ps3: 


22 This generic term would in fact cover, what Wolfgang Friedmann has 
called, international commercial law, international trade Taw, 
international economic development law, international corporation 
law, international anti-trust law, international tax law, inter- 
national maritime law, etc.--Wolfgang Friedman THE CHANGING STRUCTURE 
OF INTERNATIONAL LAW at pp. 170-1 (1964). 

[Continued on next page. ] 
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Given that many of the factors described above pertaining to the 
actual economic condition of the developing countries are accurate, and 
on the basis that the establishment of the United Nations Commission 
on International Trade Law (UNICITRAL) in 196622 was correctly con- 
ceived, this study attempts to carry ane an analysis of the most recent 
ceveto arent in the area of the law of ‘infderdaant tay trade that are 
specifically relevant to the peculiar conditions of the developing 
countries. What it proposes to do is to try to review the scope of 
contemporary international trade law that is most applicable to the 
concerns displayed by the countries of the Third World. 

It might prove useful at this stage to outline the current use 


of what is understood by the term "international trade law". In 


the Report presented by the United Nation's Secretary-General ,¢" 


Clive Schmitthoff defines it as the “body of rules governing com- 


mercial relationships of a private law nature involving different 


(AS) 


countries." This accords to a large extent with what was described 


in the 1964 Hungarian Explanatory Memorandum to the United Nations 


General Assembly as being "not so much an international agreement on 


[Continued from p. 9. ] 
But cf: Clive Schmitthoff "International Business Law: A New Law 


Merchant" 2 Current Legal and Social Problems 129 at p. 130; and 
Imre Gal "The Commercial Laws of Nations and the Law of Inter- 
national Trade" 6 Cornell International Law Journal 55. 


23. G. A. Res. 2205 (XXI) of 17 December, 1966--UNITED NATIONS COM- 
MISSION ON INTERNATIONAL TRADE LAW YEARBOOK (hereinafter cited as 
UNCITRAL YEARBOOK) Volume I: 1969-1970, U.N.P. Sales No.: E.71.V.I, 
abep.n05* 


Zo bad pat pals. 


25 Idem. (Secretary-General's Report on "PROGRESSIVE DEVELOPMENT OF 
THE LAW OF INTERNATIONAL TRADE" 23 September, 1966--U.N. Doc. 
A/6396). 
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| im 
rules of conflict of laws as applied by national courts and arbitral 
tribunals as rather a unification of private law in the field of 
international trade (e.g., unification of the law of international 
sale of goods or on the formation of contract). "26 These definitions 
as they stand are rather restrictive, particularly as they seem to 
exclude, not only, conflict rules, but also, such important matters 
as, international commercial transactions that may be carried out by 
State and para-Statel organizations and entities, where private law 
may not be the applicable law. Besides, the exclusion of "public" 
law completely from the definition has led to some attention being 
drawn to at least one aspect of that law--that of "elimination of 
discrimination in laws affecting international trade including the 
application of the most favoured nation principle"--which it was 
strongiy urged should aisc be considered as forming part of inter- 
national trade ae 

Recent years have seen partial solutions in this field-- 
mainly in the form of international conventions, commercial customs 
and practices, or the activity of regionalized uniformity of laws-- 
but the crucial economic problem, that of increased world trade and 
the dismantling of trade barriers nevertheless still remains. It is 
with this particular problem foremost in our minds that aspects of 


the law applicable to international commerce have to be viewed. 





ZOeelLOGesmate pes > (UCN. Doce A/5723). 
CimeuUeN eUOCeEA/ UNS 9/ SRL. 
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This survey commences in Chapter II with a brief account of 
the sources?® Or origins of the rules of international commercial law. 29 
The chapter also cursorily examines the historical development of 
| that law. It is clear that by the end of the nineteenth century there 
was a demand for uniformity, not only in the conflict rules, but also 
in the substantive law, due to the diversity that had grown in the 
application of national laws to commercial matters. Until the end 
of the nineteenth century the International Law Association was 
exclusively concerned with this movement of uniformity. Then followed 
in 1893 the Hague Conference on Private International Law. In the 
early twentieth century the formation of the International Maritime 


Committee led to the creation of a number of international conventions 


28 It might be pertinent for us to indicate what is meant by the term 
“sources'--a word that has caused enough jurisprudential contro- 
versy. Suffice to say that a great deal of literature has been 
devoted to the examination of this term when applied to legal 
developments and it can be said to have many meanings which so far 
do not seem to have acquired a uniform significance for those who 
use it. But without entering into the controversy and strictly for 
functional purposes it might well be appropriate, despite previous 
criticism by Professors Allen (C. K. Allen LAW IN THE MAKING 4th 
Edition (1946) at pp. 1-2) and Hart (H.L.A. Hart THE CONCEPT OF LAW 
(1961) at pp. 246-247), to adopt Salmond's original expression “source 
of law (fons juris)" in his two senses of "formal" (those giving to 
a rule the force of law) and "material" (those from which its 
substance is drawn such as the statute book, etc.). This “material” 
source was further sub-divided by Salmond as "legal" those which 
are recognized by the law itself like statutes, judicial precedent, 
customary and conventional laws--and "historical"--those which are 
not so recognized as above but are merely persuasive as, for 
example, the writings of Pothier, which it was held were based on 
the 'corpus juris civilis' of Justinian, which in turn it was 
maintained were taken from the praetorian edicts.--Salmond on 
JURISPRUDENCE 11th edition (1957) at pp. 133-134. 











29 Throughout this study “international commercial law" is used inter- 
changeably with "international trade law", though it is conceded 
that "commercial law" when applied normally has a wider connotation 
than "trade law" and encompasses "maritime law" as well. 
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in the field of maritime law. The establishment of the League of 
Nations envisaged, amongst other things, that in fiscal and economic 
regulations and policy, non-discrimination was to be the basis for 
the conduct of commercial and financial dealings between the nations 
of the world. The inter-war period dominated by the Great Depression, 
excessive protectionism and widespread discriminatory trade practices, 
Saw a number of international conferences in 1922, 1927, 1932 and 1933 
attempting to deal with the economic problems of that age confronting 
the world. Neither the world economic conferences, nor the efforts of 
the League of Nations achieved real progress. In fact the net result 
was to increase rather than to decrease trade barriers during this 
period. 

The declarations in the Atlantic Charter and the grand design of 
the United States and Britain for the post-war world order, in the 
early 1940s was meant to bring about for all States access on equal 
terms to the trade and raw materials of the world. These pronouncements 
in fact became the cornerstone for post-World War II international 
economic planning. The international economic plans devised as a 
result by the United States opted for multilateralism and the elimina- 
tion of all preferential and discriminatory trade practices. 

The United Nations Charter gave the organization authority to 
tackle international problems in the economic, social and humanitarian 
fields that faced the world community after the ravages of the Second 
World War. In discharging this responsibility, the United Nations 
Economic and Social Council (ECOSOC) in 1946 established a Preparatory 
Committee of the International Conference on Trade and Employment. The 


outcome of this was the holding in 1947 in Geneva of the twenty-two 
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nation multilateral trade conference (which resulted in the General 
Agreement on Tariff and Trade--GATT) and in 1948 in Cuba of the 
United Nations Conference on Trade and Employment (which produced 
the Havana Charter). When the General Agreement was negotiated, the 
problem of accelerating the economic development of the developing 
nations was not looked upon as the central issue. Besides at that 
time, many of the Afro-Asian states were still in fact under foreign 
domination. 

By 1962 circumstances had changed and the developing countries 
in the "Cairo Declaration of the Developing Countries" complained and 
Stressed that despite universal acknowledgment of the necessity to 
accelerate the pace of the development of the majority developing 
countries, adequate measures had not been adopted. To meet the basic 
needs of these countries, it was vehemently urged that it was not 
sufficient just to lay down some rules and principles indicating what 
had to be avoided in the conduct of international trade, as the argument 
went, was the case with the General Agreement. For these countries 
it was essential to determine what had to be done and to formulate a 
policy of positive action. Further, the developing countries complained 
that the developed nations did not always comply with the rules and 
principles of the General Agreement unless it suited them. It was 
also pointed out forcefully by the developing countries that GATT had 
not served them the same way as it had the developed nations. 

Over time the focus of the new States' discontent has also been 
directed towards the existing legal framework. Moreover, they believe 
this framework to reflect the traditional norms evolved by a limited 


number of Western states and which do not necessarily serve their 
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15 
needs. For them the emphasis is on the need for the law in this 


field to be responsive to the aspiration of the developing nations. 
More recently, they have called for the democratization of the legal 
order to serve their particular economic goals. Also, the developing 
countries stress that international legal rules should reflect a 
consensus of the contemporary world community. It is even argued that 
Ties 

.. . not the function of international Law in the 

Second hats of the twentieth century to protect the 

vested interest arising out of an international distri- 

bution of political and economic power which has 

Anmnevocabky changed but to adjust conflicting interests 

on the basis which contemporary opinion regards 

bugficrently reasonable to be entitled to the 

organised Support of a universal community, 30 

This disenchantment by the developing countries played some 
part in the formation of UNCTAD in 1964. To some extent the same is 
also true for the call by them in 1966 for the progressive harmonization 
and unification of international trade law, which led to the establish- 
ment of UNCITRAL. 

The emergence of GATT as a general code for the conduct of 
international trade is next briefly described in Chapter III. The 
orientation of GATT towards a free-enterprise economic system was 
inherent in its basic provisions, and elements of free-trade theory was 
supposed to have influenced its formation. The underlying assumption 
of the GATT tariff system is that imports and exports are to be 
carried out under a free market-economy. It follows from this that 


countries that have centrally-planned economies would necessarily have 


to adapt their trading patterns in order to participate in GATT. 


30 Wilfred Jenks THE COMMON LAW OF MANKIND at p. 85 (1958). 
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There are few developing countries that can be Said ‘to possess all 
the attributes of either a free market-economy or a centrally-planned 
economy. 

The fundamental principle of general most-favoured-nation (MFN) 
treatment--the embodiment of non-discrimination in the General Agree- 
ment~-is treated in this study in some detail. The central commitment 
in the General Agreement is the essential obligation to accord MFN 
treatment. It was firmly believed at that time that the MFN clause was 
the best means of correcting past errors and upholding non-discrimation 
and thereby ensuring equality of treatment within the then prevailing 
free-trade philosophy. But the obligation of non-discrimination and 
MFN treatment was not considered absolute since exceptions were permitted 
by the General Agreement. The obligation of "national treatment" 
within the General Agreement means that imported goods are to be 
accorded the same treatment as goods of local origin with regard to 
government regulations and taxation. The question of tariff negotiations 
needs also to be considered. With successive tariff reductions resulting 
from the jeri Trade Conferences or Rounds, the importance of non- 
tariff barriers gained prominence and called for urgent negotiations 
for their abolition. 

The special provisions in the General Agreement relating to the 
developing countries need to be MOTHERING in order to ascertain whether 
the undertaking of trade expansion in favour of the developing countries 
has en adequately discharged*and whether the measures provided in 
the General Agreement are consonant with the goals and aspirations 
of these countries. According to the spokesmen of the developing 


countries, GATT is essentially a rich man's club, and its rules not 
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fully relevant to their requirements. In their view immediate adjustment 
of the GATT rules in their favour is imperative for the batten: 
validity of these rules. With this perspective on GATT we are in 
substantial agreement. Nevertheless, it should be emphasized that 

this so-called "temporary agreement" is still one of the principal 
regulating agencies for world trade and the current 1975 trade nego- 
tiations in Geneva under the auspices of GATT are of vital importance 

to the developing countries. 

Following upon the discussion on GATT, the rules applicable to 
import transactions are described in Chapter IV. The post-war 
international regulation of world trade has its genesis in what 
economists have termed--policies of "beggar-my-neighbour", pursuit 
of which it was believed resulted in the virtual elimination of 
international trade. During this period, quantitive restrictions were 
viewed as anathema to the orderly expansion of world trade and the 
General Agreement regarded them as the archcriminal of international 
trade, requiring in general terms their immediate elimination. 

7 In dealing with import controls our focus is primarily directed 
at the General Agreement. The General Agreement's intention, it was 
maintained was to contain precisely formulated legal rules, sometimes 
termed "contractual", which were to be directly applied. But the 
General Agreement also contained various exceptions to these specific 
legal rules, as well as escape clauses. The suitability of some of 
these legal rules of trade conduct, as well as the question of its 
effective enforcement by GATT, was a matter of prime importance for 
the developing countries. The most immediate question for these 


countries presently is the treatment accorded to them under these 
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specific rules ard whether some accommodation can be achieved which 
would allow them to depart from its strict compliance. 

It should be remembered that the General Agreement makes a clear 
distinction between tariffs and other forms of trade barriers. Tariff 
concessions were normally to be made at international trade conferences 
called for that purpose under the principle of reciprocity. These 
tariff concessions were then to be extended to other Contracting 
Parties by means of the MFN clause. Non-tariff barriers, according 
to the General Agreement, as a matter of principle, were to be immediately 
abolished. However, this never materialized and trade negotiations 
(under the Kennedy Round and presently under the Tokyo Round) also 
concerned non-tariff barriers. 

The General Agreement sets out in some detail rules applicable 
to import transactions, prohibiting certain measures and regulating 
Others. The substantive obligations, under the General Agreement, as 
far as they apply to imports may be divided into: tariff commitments; 
MFN treatment; and certain obligations pertaining to non-tariff 
barriers. Thus, quantitive restrictions are generally prohibited, subject 
to specified exceptions. Other measures, such as those dealing with 
marks of origin, have special rules. Anti-dumping duties and counter- 
vailing duties affecting imports may only be applied in accordance 
with specified rules. 

- The General Agreement is replete with provisions that were 
incorporated as a result of American domestic activites. One such 
action relates to tariff adjustment (escape clause relief). A party 
seeking to invoke escape clause relief has to show: (1) imports in 


such increased quantities, (2) as a result of (a) unforeseen 
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19 
developments and (b) the effect of General Agreement obligations, (3) 
which caused serious injury or threatened serious injury to domestic 
producers of like or directly competitive broduets= Witais Only after 
this has been established that a party is free, in respect of such 
a product, to suspend the obligation (under the General Agreement) in 
whole or in part or to withdraw or modify any concession granted by 
te 

Petitions from domestic Producers against increased imports , 
which have made their products non-competitive not only in world 
markets but in the domestic market as well, have also led to the 
use of “adjustment assistance". Rather than subsidizing such domestic 
industries, adjustment assistance in the form of relocation of 
workers after retraining programmes or the development by domestic 
firms of different lines of production have been advocated by some 
specifically for the United States as a policy alternative. 

It should be pointed out that the "escape clause" safeguard 
system found in the General Agreement has been used to a very limited 
extent in the past and instead there has been widespread use of the so- 
called "voluntary restraints" programme which has brought about 
friction in international trade relations. The developing countries 
attach great importance to the reformulation of the existing safeguard 
rules. They propose that differentiated and more favourable treatment 
should be granted to them and that, as a general rule, safeguard 
measures should not be applied by developed countries to imports from 
developing countries. They believe the only exception would be in 
the case of proven actual material injury to domestic production, but 


any action taken must consider the injury that might be caused to 
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export industries in the developing countries. 

In Chapter V the rules applicable to exports are briefly 
considered. The General Agreement mentions exports in a number of 
articles. The general rule of non-discrimination and MFN treatment 
applies to both exports as well as to imports, but this is subject 
to a number of exceptions. Quantitive restrictions as applied to 
exports are also prohibited by the General Agreement. The provisions 
in the General Agreement on subsidies also apply to exports. 

As mentioned previously the General Agreement permits exceptions 
and the general exceptions, as well as the security exceptions, found 
in the General Agreement equally apply to exports. It is maintained 
that basically there are three reasons for export restrictions: to 
protect comestic industries by providing them with less expansive 
domestic raw materials; to Brecht or relieve critical shortages; 
and to improve the terms of trade. 

It should be pointed out that there has recere yy been a call for 
the revision of GATT rules and the American Congress has advocated new 
principles and procedures governing access to supplies of food, raw 
materials, and manufactured or semi-manufactured products, including 
rules and procedures governing the imposition of export controls, the 
denial of fair and equitable access to such supplies, and effective 
consultative procedures on problems of supply shortages. 

Having dealt with the general rules in the General Agreement 
relating to international trade, certain customary trade terms such 
as f.o.b. (free on board) and c.i.f. (cost, insurance and freight) are 
next considered in Chapter VI. The law applicable to them is briefly 


traced within the Anglo-American common law system. The f.o.b. and 
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and c.i.f. terms (as a legal term) used in international maritime 
commerce have been recognized for over a century. These particular terms 
were not a product of legislation, but were evolved by usages and customs 
of merchants. Judicial contribution in this area was regarded to have 
been mainly by way of enforcement Neen rer acd ore 
| It is also clear that certain periods have nameewat an increase 

in the volume of f.0.b. trade and a decline in c.i.f. trade, while 
at other times the reverse was true. By the beginning of this century 
business transactions on c.i.f. terms far exceeded others. However, the 
First World War led to a scarcity in available shipping space and as 
sellers were reluctant to undertake the obligation of securing 
shipping space--in an uncertain market and at variable freight rates-- 
as required under c.i.f. terms, this brought about an increase in the 
use of f.o.b. terms as compared to c.i.f. terms. During the twenties 
this shortage abated which resulted once again in the prominence of 
Cal pomucader 

The Second World War changed the situation and its aftermath, 
which saw the emergence of many new national shipping and insurance 
industries in a number of countries, along with a general shortage of 
foreign currency, played an influential role in the continued use of 
f.o.b. contracts. The creation of national shipping and insurance 
industries meant that buyers in those countries were encouraged to 
use f.0.b. terms. For some developing countries the use of f.o.b. 
contracts permitted the preservation of scarce foreign exchange 
reserves, besides supporting fledgling domestic shipping and insurance 
industries. It is believed by some that the advent of containeri- 


zation may have an important effect upon the practical significance 


Ofel. Onb a CONLLACts. 

As far as development of the law applicable in this area was 
concerned international action was mainly provided by the International 
Chamber of Commerce. INCOTERMS 1953 attempted to provide some uni- 
formity in this field. 

As for commercial letters of credit discussed in Chapter VII, 
they have a very ancient heritage. This device of payment in inter- 
national commerce was encumbered as far as the common law was concerned 
by the doctrine of consideration and the question of assignability of 
choses in teviniie However, despite theoretical difficulties, pragmatic 
considerations permitted not only a widespread use of commercial letters 
of credit but also led to its judicial enforcement. The ever-increasing 
demands of the business world for effective uniformity in banking 
practices related to commercial letters of anes led to the adoption 
of the Uniform Customs and Practice for Documentary Credits (UCP) under 
the aegis of the International Chamber of Commerce. The adherence 
by banks collectively in some 175 countries to the UCP can be said to 
have made some contribution towards the universality of bankers' 
commercial credits. 

It should be pointed out that both the UCP and INCOTERMS 1953 have 
been developed by the International Chamber of Commerce, a body mainly 
representing the developed countries and on which the developing 
countries and centrally planned socialist countries are not adequately 
represented. It is hardly necessary for us to emphasize the importance 
of considering the particular position of the developing countries in 


any further revisions of the UCP and INCOTERMS 1953. 
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There then follows in Chapter VIII a treatment of bills of 
lading. The development of the rules governing bills of lading originate 
in the various national maritime laws and the provisions of the Hague 
Rules. Since this more or less uniform body of maritime law has been 
Shaped by the developed nations. and most particularly by nations with 
shipping interests, it may be vested with a bias unsuitable to many 
developing countries. To the extent that maritime law favours carrier 
interests over cargo interests, it is inimical to developing countries 
because, by and large, developing countries do not have substantial 
merchant fleets. In any event, those countries that do not choose to 
develop a substantial merchant fleet have an obvious interest in seeing 
that the law does not discriminate against cargo interests. 

The central question is, how should losses arising from the 
carriage of goods by sea be allocated? Historically, the carrier was 
absolutely liable for loss or damage to the cargo (whether or not he was 
negligent) regardless of the cause of the loss, subject only to certain 
specified excepted perils--the so-called common Taw exceptions. However, 
where the loss was caused by one of the common law exceptions, the 
carrier was still liable if he was negligent or otherwise at fault. 
Also, in all contracts of carriage by sea, there were certain implied 
terms (unless expressly excluded) that the vessel was seaworthy and 
that the voyage would be commenced and carried out with reasonable 
diligence and without unjustifiable deviation. 

Until the 1880s the shipowner's liability was in theory strict. 
The bill of lading was the basic shipping document, embodying (or 


evidencing) the contractual relationship between the carrier and the 
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cargo despatcher. With the insertion of provisions known as "exonera- 
tion clauses" or "negligence clauses" in the bill of lading or other 
document, shipowners began to limit contractually the strict liability 
imposed upon them. The widespread use of the "freedom of contract! 
principles as expressed in both the common law and civil law systems 
virtually reversed the position and the carriers came to exempt them- 
selves from practically every liability of ocean carriage. 

The struggle between shipowning and cargo interests came to a 
head by the developments that ensued in the United States and the 
British Dominions, whose maritime trade at that time depended on 
British shipowners. The result was the enactment in the United States 
of the Harter Act, 1893; in Australia of the Sea Carriage of Goods 

Act, 1904; in New Zealand of the Shipping and Seaman Act, 1908 

and in Canada of the Canadian Water Act, 1910 (the so-called cargo 
shippers’ countries) in order to remove the chaos and abuse produced by 
unlimited "freedom of contract". 

It also came to be realized by both the shipowning and cargo 
interests that further reform was needed which would have to be based 
on international agreement if it was to be of any practical value to 
maritime commerce. In 1924 the Hague Rules were the ensuing result. 

A demand for the revision of the Hague Rules arose in 1963 as 
a consequence of two British judicial decisions, coupled with a desire 
by some countries for a change to keep up with the times after some 
forty years of those Rules. The 1963 Stockholm draft protocol 
(generally referred to as the Visby Rules) was the basis of the 1968 


Brussels Protocol that amended the Hague Rules. 
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From the developing countries! perspective the present need for 
the revision of the Hague Rules being undertaken by UNCITRAL is 
predicated on the assumption that the current balance of equities 
favours the shipowners as against the cargo interests. As is clear 
most of the developing countries fall in the category of cargo interests 
and therefore the allocation of liability for loss under the Hague 
Rules has frequently worked to their disadvantage. 

Dissatys faction of the developing workd stems essential- 

Ly from the bekieg that the operation of tnhaditional mart- 

time Law (along with other aspects of international trade 

Law) Ampatrs the balance of payments position of developing 

states S50 as to Ansure continued Oey and perpetual 

unden-development in an industrial age.3} 

In Chapter IX we outline certain tentative conclusions. The 
adoption by the United Nations General Assembly of the "Charter of 
Economic Rights and Duties of States"* portends.the establishment of 
new rules of a juridical nature, which it is fervently hoped will 


respond positively to the plight and urgent needs of the Third and 


Fourth World community. 


31 Joseph C. Sweeney "The UNCITRAL Draft Convention on Carriage of 
Goods by Sea (Part One)" 7 Journal of Maritime Law and Commerce 69 
atepeh7seb19/5) 3 


S2neGrnd: Res. 3281 (XXIX) 12 December 1974 -- 69 American Journal of 
International Law 48 (1975). 
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CHAPTER II 


DEVELOPMENT OF THE LAW OF INTERNATIONAL TRADE 


1. HISTORICAL ANTECEDENTS 
1.1 Anctent Herttage 


2. MEDIEVAL LEX MERCATORTA 
2.1 Levantine Influence 
2.2 Ancient Maritime Codes 


oe INCOROPORATION INTO MUNICIPAL LAWS 


De ENOLONd. 

Pula SCOLL and 

3.3 France 

3.4 Other European Countries 
. 3.5 Untted States of America 

3.6 Afno-Aszan Countries 


4, NINETEENTH CENTURY 
.1 General 
.2 Untform Laws 


BS 


Sie PROGRESSIVE DEVELOPMENT 


5.1 General 

5.2 League of Nations Experience 
5.3 Role of the United Nations 
5.4 Creation of UNCITRAL 


Overview 

This chapter commences with a brief account of the sources or 
origins of the rules of international commercial law. It also 
cursorily examines the historical development of that law, describing 
its reception into the various municipal laws over a period of time. 
It is clear that by the end of the nineteenth century there was a 
demand for uniformity, not only in the conflict rules, but also in the 
substantive law, due to the diversity that had grown up in the appli- 
cation of national laws to commercial matters. Until the end of the 
nineteenth century the International Law Association was exclusively 
concerned with this movement of uniformity. Then followed in 1893 
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the Hague Conference on Private International Law. In the early 
twentieth century the appearance of the International Maritime 
Committee (CMI) led to the formation of a number of international 
conventions in the field of maritime law. The establishment of the 
League of Nations envisaged, amongst Other things, that in fiscal and 
economic regulations and policy, non-discrimination was to be the basis 
for the conduct of commercial and financial dealings between the 
nations of the world. The inter-war period, dominated by the Great 
Depression, excessive protectionism and widespread discriminatory trade 
practices, saw a number of international conferences in 1922, 1927, 
1932 and 1933 attempting to deal with the economic problems confronting 
the world. Neither the world economic conferences, nor the efforts of 
the League of Nations achieved real progress. In fact the net result 
was to increase rather than to decrease trade barriers during this 
period. 

The declarations in the Atlantic Charter and the grand design of 
the United States and Britain for the post-war world order, in the 
early 1940s was meant to bring about for all States access on equal 
terms to the trade and raw materials of the world. These pronouncements 
in fact became the cornerstone for post-World War II international 
economic planning. The international economic plans devised as a result 
by the United States opted for multilateralism and the elimination of 
all preferential and discriminatory trade practices. 

The United Nations Charter gave that organization authority to 
tackle international problems in the economic, social and humanitarian 
fields that faced the international community after the ravages of the 


Second World War. In discharging this responsibility, the United Nations 
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28 
Economic and Social Council (ECOSOC) in 1946 established a Preparatory 


Committee of the International Conference on Trade and Employment. 

The outcome of this was the holding, in 1947 in Geneva, of the twenty- 
two nation multilaterial trade conference (which resulted in the General 
Agreement on Tariff and Trade--GATT) and in 1948 in Cuba, of the United 
Nations Conference on Trade and Employment (which produced the Havana 
Charter). When the General Agreement was negotiated, the problem of 
accelerating the economic development of the developing nations was not 
looked upon as a central issue. In fact many of the Afro-Asian states 
at that time were still under foreign domination. 

By 1962 circumstances had changed and the developing countries in 
the “Cairo Declaration of the Developing Countries" complained and 
stressed that despite universal acknowledgment of the necessity to 
accelerate the pace of the development of the developing countries, ade- 
quate measures had not been adopted. To meet the needs of the developing 
countries, it was vehemently urged that it was not sufficient just to lay 
down some rules and principles indicating what had to be avoided in the 
conduct of international trade as was the case with the General Agreement. 
For the countries of the Third World it was essential to determine what 
had to be done and to formulate a policy of positive action. Further, the 
developing countries complained that the developed nations did not always 
comply with the rules and principles of the General Agreement unless it 
Suited them. It was also pointed out forcefully by the developing 
countries that GATT had not served them the same way as it had the 
developed nations. 

Over time the focus of the new States' discontent has also been 


directed towards the existing legal framework. Moreover, they believe 


this to reflect the traditional norms evolved by Western countries 
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For them the emphasis should be on the need for the law to be responsive 
to the aspirations of the developing nations. Recently, they have called 
for the democratization of the legal order to serve their particular 
economic goals. Also, the developing countries stress that international 
legal rules should reflect a consensus of the contemporary world community. 
It is even argued that it is 

- . . not the function of international Law in the second 

half of the twentieth century to protect the vested interests 

ansing out of an international distribution of political 

and economic power which has irrevocably changed but to 

adjust conflicting interests on the basis which contemporary 

opanton regards suffictently neasonable to be entitled to 

the organised support of a universal community. 

This disenchantment by the developing countries played an important 
part in the formation of UNCTAD in 1964. To some extent the same is 
also true for the call by them in 1966 for the progressive harmonization 
and unification of international trade law, which led to the establish- 
ment of UNCITRAL. 

At present the concern for rapid economic development, particularly 
through furtherance of international trade in favour of the developing 
countries, has assumed new importance. The formalised international 
pursuit of the objectives of economic development has been described as 
being basically a post-World War II phenomenon. Just as the concept of 
economic development as an international responsibility has been by far 
the most important new departure in international affairs. An argument 
has been advanced by three authors | in the form that the aftermath of 


the World War II has been characterized by three major new develop- 


ments which are essentially a new approach in the solution of international 


1 Wolfgang Friedmann, Oliver Lissitzyn and Richard Pugh CASES AND 
MATERIALS ON INTERNATIONAL LAW (hereinafter cited as Friedmann 
CASES) @aten. 9 (1960), 
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30 
problems. One of these deve lopments¢ it is pointed out, "is the 


massive expansion of international organization for cooperative 

purposes."'* This phenomena is embodied as having "marked the transi- 
tion of international law from the traditional system of formal rules 
of mutual respect and abstention to an incipient system of organized 


joint efforts for cooperation." 


This has in turn led the authors to 
Subscribe to the view that the term "international law of cooperation" 

is a genera! description of the manifold activities through which al] 

Or many or some of the world's States co-operate in pursuit of common 
values and interests.”. The proponents emphasize that the distinction 
between "international law of cooperation" and “international law of 
coexistence" lies principally in its purpose--the main object of 
"international law of cooperation", they hold, is human welfare, covering 
diverse activities and encompassing, amongst others, regulation of 
international civil air transport, intensification of commercial 


relations, formulation of minimum standards of employment and social 


welfare, development of international communications, prevention of soil 


2 The other two major developments, referred to by the authors are-- 
the growth in importance of non-Western States as members of the 
world community, and the widening gap between the “rich North" 
(the economically advanced States) and the "poor South" (the 
economically less developed States)--which "has led to an inten- 
Sification of some major challenges to certain norms of inter- 
national law developed by the economically advanced and capital- 
exporting states of the West" and has resulted in the establish- 
ment of some types of organizations to deal with this problem of 
the "rich" and “poor" nations--Friedmann CASES at pp. 9-10. 


SUNS A che Pen ce 

4 Wolfgang Friedmann "Some Impacts of Social Organization on Inter- 
national Law" 50 American Journal of International Law ata pe 
475 (1956). 


5 Friedmann CASES at p. 1008. 
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erosion, etc. A great majority of these activities they maintain are 
in the form of bilateral or multilateral agreements or treaties.° 

This shift in emphasis from traditional standards and conduct, 
more specifically in trade relations, has had a profound effect on 
the structure of international relations and generally on the develop- 
ment of international law. This has also raised in turn the problem of 
how to create an ordered system in the Jaw and institutions of inter- 
national economic relations which would best serve the new goals now 
being pursued. 

The issues raised, from the legal perspective, as being barriers 
to the expansion of world trade, require us to review briefly the scope 
of contemporary international commercial law. The purpose of the brief 
survey that follows is to put the later discussion into perspective and 
to provide the necessary background to it. We should emphasize that no 


attempt will be made to carry out a truly comprehensive historical survey. 
1. HISTORICAL ANTECEDENTS 


For our purposes it would be adequate to regard the historical 
development of international commercial law as naving gone through three 


/ It is now generally accepted that the first phase was in the 


phases. 
form of the medieval lex mercatoria.© The second stage was its incor- 


poration into the municipal laws of the various national States that 





6 Idem. 
Ve WUNCISRAIBY TBE atepe. 21) 


8 John Honnold "The Influence of the Law of International Trade on 
the Development and Character of English and American Commercial 
Law" in Clive M. Schmitthoff (ed.) THE SOURCES OF THE LAW OF 
INTERNATIONAL TRADE (hereinafter cited as Schmitthoff SOURCES) at 
p. 88 (1964). 
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succeeded the previous feudally stratified medieval social order.” 
The third phase, its modern manifestation, it is held, culminated in the 


general practice whereby commercial custom has developed widely accepted 


universal aon. 


1.1 Ancient Heritage 


One of the most ancient derivatives of world trade law could be 
traced even before 2000 B.C. to the old Babylonian Code of Hammurabi 


discovered at eee, The early Phoenician settlements in Greece 


12 


undoubtedly left their mark as well. Similarly, during ancient Egypt 


and Greece great trade routes existed and a large volume of trade was 


13 


carried out in various commodities. It is also believed that around 


300 B.C. a maritime jean was known to have existed in ancient Greece 


9 Ernest von Caemmerer "The Influence of the Law of International 
Trade on the Development and Character of the Commercial Law in the 
Civil Law Countries" in Schmitthoff SOURCES at pp. 89-93. Also 
see John Honnold in Schmitthoff SOURCES at pp. 71-74. 


10 Clive M. Schmitthoff "The Law of International Trade, Its Growth, 
Formulation and Operation" in Schmitthoff SOURCES at pp. 3-5. 


11. The Code of Hammurabi, it is believed, which was carried by 
Babylonian traders to Phoenicia and to the Mediterranean world, 
was acknowledged to have been based on an older Babylonian law 
(or perhaps even a Sumerian law--Lipit-Istar's Law of 2207 B.C. 
which is held to be not unrelated to the laws of Hummurabi), 
descended from still an older Mesopotamiam culture--A. R. Driver 
and J. C. Miles THE BABYLONIAN LAWS at p. 306 (1960). 

Also, Richard W. Nice (ed.) TREASURY OF LAW (hereinafter cited as 
Nice TREASURY) at p. 36 (1964). 


12 W. A. Bewes THE ROMANCE OF THE LAW MERCHANT (hereinafter cited 
Bewes LAW MERCHANT) at p. 1 (1923). 


13. For ancient law of Egypt and Greece (as well as for ancient texts 
relating to them)--Nice TREASURY at pp. 45 and 63. 


14 W.. Ashburner THE RHODIAN SEA-LAW at p. ccxii (1909). 
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which was extensively used in sea-borne trade. It is also abundantly 
clear that under Rome the jus gentium!® was also developed which, 
according to Sohm, '® was applied to foreign traders. By the time of 
Imperial Rome there was no distinction between the rules of jus gentium 
and jus civile at least as far as commercial transactions were concerned. 
With the decline of the Roman Empire in the West (and even before 
the so-called “Barbarian invasion") and its fall, the centre of trade 
had moved East to Byzantine. However, the Mediterranean still remained 
-a route of communication and trade so that it could still be referred 
to as a European Mare Nostrum. But the entry of Islam severed this 
age-old link and the Mediterranean in fact became a barrier so that, 
as Henri Pirenne describes it, "the Christians, says Ibn Khaldun pic- 
turesquely, can no longer float a plank on it and the economic equili- 


li 


brium" collapsed. The empire of Charlemagne was essentially a 


continental one, and it is correctly observed that from this sprang a 


18 


new economic crder. Despite this, in the ninth century, Byzantine 


and Italian cities traded with the Arabs of Sicily, Africa and Asia 
Minor; but with Western Europe the antagonism of the two faiths kept 


them in a state of constant war, which contributed to a degree to the 


19 


decline of Western Europe's commercial activities. On the other hand, 


15 Edward Poste THE INSTITUTES OF GAIUS Part 1-G.1.78 and 82; G.3.93 
FOURCIME Gd t1Ome O52). 
Also, J. B. Moyle THE INSTITUTES OF JUSTINIAN Volume I-D.1.1.1.4 
andes lea ( 1912): 


16 Sohm's INSTITUTES OF ROMAN LAW (Translated by J. C. Ledlie) Third 
Edition at pp. 42-44; 46; 64-68 (1909). 


17 and 18 Henri Pirenne ECONOMIC AND SOCIAL HISTORY OF MEDIEVAL 
EUROPE at p. 3 (1936). 


19 Ibid., at p. 19. 
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the 


- » « Venetians entered into friendly nelations with the 
Saracens of Alexandria and thus secured the profgctable 
trade of the Nile and the Red Sea. . . . Venice, as 

the chies distrrbuting mart of the Middle Ages, became 
dn the fourteenth century the southern teuninus of a 
great Land trade noute.2 


Commercial treaties of this period concluded with Italian cities, 
according to Mamluk chancery practice, recognized the customs of the 


nerchartc, 


2. MEDIEVAL LEX MERCATORIA 


1t has been too confidently assumed by most waiters that 
the Law merchant arose in Italy in the central part of 

the Middke Ages, was chiefly founded on Roman Law, and 
was carited by traders of that country, who at that tune 
almost monopoltsed rnternationak trade, t4nto every country 
which they penetrated. 22 


Bewes disputes this assumption that the law originated with the Italian 


aac 


2.1 Levantine Influence 


The commercial renaissance of the Mediterranean was undoubtedly 
due to the Crusades, and "the law of the merchants, administered by their 
own consuls . . . was customary law, i.e., the habitual practice of 


merchants of all lands enforced in a summary manner by officials familiar 





20 Bewes LAW MERCHANT at p. 7. 
21 John A. Wansborough "A Mamluk Commercial Treaty Concluded with the 
Republic of Fiorence" in S. M. Stern and R. Walzer (eds. ) ORIENTAL 


STUDIES Volume III - DOCUMENTS FROM ISLAMIC CHANCERIES at p. 74 
(1965). 


22 Bewes LAW MERCHANT at p. 1. 
23. Idem. 
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u24 
‘ It should also be remembered that during the early 


Crusades, the Canon law, not the Roman law, was prevailing (and which 


favoured simple good faith unhampered by formalities). 


mercatoria, Ghunaimi, 


As for the influence of Arab trade terms and usages on the lex 


ZG an Egyptian scholar, has made the following 


pertinent observation that 


24. 


20 
26 


“ay 


28 


29 


- . . the dmpact of Islam on the development 0% Anter- 
national Law 1s ampky felt in the domain 0% commence, 
and, consequently, the relevant Legal institutions. 
Damaseus, Baghdad, Cordova and Cainto were the world 
centres of prodigious wealth and international sig- 
mhicance, and in between Lay Europe, darkened by 
medieval clouds, where the stage for Arab commercial 
activities was fact, the Arabs carried their tude to 
the nemotest north of Europe. . . . In this sphere 

of relations, the Anab influence manifested itsel§ in 
Strengthening the nule "pacta sunt servanda", the 
occurence of envoys negotiating commercial interests 
and, 4n particular, the nukes regulating the status of 
akrens. The Islamic institution of "aman" on safe- 
conduct,?/ which was Later substitued by state treaties 
Aokerating mone rights fon foreigners played_a prt- 
mondial and ampnessive role in this respect. The 
Tslamee zmpact also shows its traces in the general prin- 
ciples incorporated into different European civil codes 
for example the Iskamic dictwn "al-'aqd sharia 'at 
al-muta'qidin" on the contract 14 the Sharia (on sacred 
Law) of the contracting parties. 29 








EDUC yea dte). 3s 
Weniel 9 eae (a), Ge 


M. T. al Ghunaimi THE MUSLIM CONCEPTION OF INTERNATIONAL LAW AND 
THE WESTERN APPROACH (1968). 


Hitti, a prominent Arabist, states that this “aman” (safe-conduct ) 
was often granted even to the Crusaders--Philip K. Hitti HISTORY OF 
THE ARABS at p. 643 (1951). 


C. H. Alexandrowicz THE LAW OF NATIONS IN THE EAST INDIES at 
Diaz l-72 culo67). 


Ghunaimi op. cit. at pp. 83-84. 
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36 
During this period a series of events mark the aren progress 
of the commercial greatness of the so-called maritime States on the 
European sea-coast, followed by the gradual movement inland and the 
development of commerce in interior towns and the establishment of 


regular markets and fairs. 


Thus, in the courts of the Sea-ports and 
those cities which had fairs and markets, the commercial customs and 
usages of many nations met the local trade customs. These courts, based 
originally on charters, franchise and privilege, along with the merchant 
guilds using the guild's court (usually presided over by a Consul) began 


to apply a law that seemed common to all traders. >! 


2.2 Ancient Maritime Codes 


Peaisectear that the customs of the Italian cities (as previously 


indicated, influenced to some extent by the Canon law) along with the 


oye 


acceptance of the Consulado del Mare,~* Roles d'Oleron, °° and the Laws 


of Wisby>'--the so-called maritime codes--played a most significant role 


in the development of a type of universal commercial law. The Consulado, 


30 James Reddie AN HISTORICAL VIEW OF THE LAW OF MARITIME COMMERCE 
(hereinafter cited as Reddie HISTORICAL) at pp. 138-139 (1841). 


31 Ernest von Caemmerer in Schmitthoff SOURCES at p. 89. 


32 Consulado del Mare--a Maritime Code (believed first printed around 
1484 but known to have been used in 1279 and embodied by Royal 
Degree in 1347) of Barcelona--Bewes LAW MERCHANT at pp. 81-82. 
Also, Grant Gilmore and Charles Black THE LAW OF ADMIRALTY (herein- 
after cited as Gilmore and Black ADMIRALTY) at p. 5 (1957). 


33 Roles d'Oleron or Charte d'Oleron--this Maritime Code is stated to 
have been promulgated by Eleanor of Aquitane--Gilmore and Black 
ADMIRALTY at pp. 6-7. 
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which it is maintained, °° was not compiled until the fourteenth century , 
contained amongst other provisions the leading principles of the contract 
of affreightment, as well as the rudiments of maritime documents like 


the charter-party and the bill of lading. °° 


The Roles d'Oleron, it 

is believed, >! Was not composed at once but in four parts. The first 
or primitive part was compiled prior to 1266 (but not before (i55)>> 
and is of provincial French in origin. When Eleanor, Duchess of 
Aquitaine married the Duke of Normandy (later Henry II of England) the 
isle of Oleron came under the English crown for a period, and it is 
more than likely that the earlier parts of the laws of Oleron enjoyed 


39 


a special prestige in England. The other parts were of later origin 


OO sis Gian 


and the fourth part being as late as the sixteenth century. 
d'Oleron also had the leading principles of the contract of affreight- 
ment and rules for liability for damage for improper stowage, loading 


a described in its text. As for the Laws of Wisby, these 


or unloading 
were believed to have been written not prior to the fourteenth century 
and were believed to have come after the two maritime codes, the Consulado 


42 (in fact some of the articles from the 


del Mare and the Roles d'0Oleron 
35 Reddie HISTORICAL at p. 195. 
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Roles d‘Oleron are also found in the Laws of Wisby). 


Schlesinger has given a fairly accurate account of the position 


when he states that the 


2 + + main characteristics of the substantive Law which 
was created by the commercial courts, were emphasis on 
freedom of contract and on freedom of altenabthity of 
movable property, both tangible and intangible; abnogation 
of Legak technicalities; and, most importantly, a ten- 
dency to decide cases ex aequo et bono rather than by 
abstract scholastic deductions from Roman texts. No 
wonder, then, that commercial Law was a highly Auccess fuk 
Anstitution. Cosmopolitan in nature and Anherenthy 
Supertor to the general Law, the Law merchant by the end 
of the medieval period had become the very foundation 13 
Of an expanding commence throughout the Western world. 











3. INCORPORATION INTO MUNICIPAL LAWS 
3.1 England 


Since the growth of English Law Merchant is held to have gone 
through three stages of development (the third stage leading to its 
incorporation as part of the Common Law), it will be useful for us 
briefly to describe the stages of development. 

The first stage ended with Coke's appointment as Lord Chief 
Justice in 1606. Before that time, the Law Merchant was a special law 
administered by special courts for a special class. As far back as to the 
time of Bracton in the thirteenth century, it had been recognized that 
there were certain classes of people "who ought to have swift justice, 

44 


such as merchants, to whom justice is given in the Court Pepoudrous. 


An examination of the Abbot's Roll of the Fair of St. Ives (edited for 


43 R. B. Schlesinger COMPARATIVE LAW Second Edition at p. 185 (1960). 
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39 
the Selden Society by Maitland) held in 1275 and 1291, contains a series 


of cases which clearly show how the merchants administered the Law 
Merchant and why such cases did not come before the King's Court.” 

Although the courts of markets and fairs, © particularly the 
courts of piepowder (resembling similar ones on the Continent) were 
permitted to apply commercial law based on prevailing trade customs and 
usage, they were soon superseded by the Courts of the Staple,” establi- 
shed by the Statute of Staples, iae ae Previous to that time Edward I 
had recognized by Carta Mercatoria, 13037" the Law Merchant as part of 
the law of the land. 

Gerard Malynes, who is credited for having written the first 
book on the Law Merchant in England, stated in his Preface that "I have 
entitutled the book according to the ancient name Lex Mercatoria and not 
Jus Mercatorum because it is customary law approved by the authority 
of all kingdoms and commenwealthes and not a law established by the 


sovereignity of any prince. "22 


The second stage can be said to have been from 1606 to seks 


45 Frederic William Maitland (ed. ) Selden Society SELECT PLEAS IN 
MANORIAL AND OTHER SEIGNORIAL COURTS Volume 2 at p. 130 et seq. 
(1888). 


SG Di daema tebe 33. 


A/S wieleebiucKknetct CONCISE HESTORY OF THE COMMON LAW Fourth Edition 
Geepreoce wt ode" 


48 27 Edward III, stat. 2 (1353)--STATUTES OF THE REALM Volume I at 
pp. 332-343 (Reprinted 1963). 


49 Sir Frederick Pollock and Frederic William Maitland THE HISTORY OF 
ENGLISH LAW Second Edition at pp. 465-467 (1923). 


50 Gerald Malynes CONSUETUDO VEL LEX MERCATORIA Preface (1622). 


51 T. E. Sutton in SELECT ESSAYS IN ANGLO-AMERICAN LEGAL HISTORY 
Volume III at p. 12 (1909). 
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Just when maritime and mercantile jurisdiction seemed most desirable 
for the merchant class, the common lawyers began to covet it. First, 
the local fair courts, followed by the local maritime courts (which 
waged a losing battle with the Courts of the Admirality) and then 
the Admiralty Courts came into conflict with the Courts of the Common 
Law. Coke as soon as he came to the Bench began a deliberate campaign 
to cripple the Court of Admiralty by the use of fictions in order to 
usurp jurisdiction from that court. During this period the special 
‘courts slowly died out and what was left of the Law Merchant was 
administered by the King's Courts of Common Law as a custom and not 
as law. At first the custom only applied if the parties were adjudged 
to be merchants.°¢ 
The sad situation above continued till the advent of Lord 
Mansfield on the scene in 1756. This heralded the third stage, which 
can properly be described as being the real period of the construction 
of a system of mercantile law for England. He began ane process of 
embodying and giving form to the then existing customs of merchants 
by incorporating them as part of the Common Law. In Luke v. lydesee 


Lord Mansfield pointed out, "the maritime law is not the law of a 


particular country, but the general law of the nations," in a case 
Where the question of freight, due on a contract of affreightment, that 
was interrupted by capture and recapture, was settled by reference to 
the Rhodian Sea-Law and a number of books on the Law Merchant of the 


: 54 : r 
European Continent. Whilst in Pillans v. van Meerop,~~ he said. “the 


Saee Diced Le Deel a. 
Bomenil 59) SOmOUY cee. 
54 (1765) 3 Burr. 1663. 
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4] 
law of merchants and the law of the land is the same: a witness cannot 
be admitted to prove the law of merchants. We must consider it as a 


point of law. A nudum pactum does not exist in the usage and law of 


ot 


merchants." In Lickbarrow v. Mason,>© Mr. Justice Buller made 


reference to the great contribution made by Lord Mansfield when he 
observed that before that | 


. perttod we find in Courts of Law all evidence in 
mercantrle cases was thrown together; they were Lest 
genenally to the jury and they produced no establLished 
principle. From that tune we know the great study has 
been to find some certain general principle, not onky 
to rule that particular case but to serve as a guide 
for the future. Most of us have heard this principle 
Stated, reasoned upon, enlarged and expkained . . 
and I should be sorry to find mysels under the necessity 
of dgfering from Lord Mans field, who may truly be said 
to be the founder of the commercial Law of England. 


Blackstone in his COMMENTARIES maintained that the 


. ALfarts of commerce are regulated by a Law of therr 
own cabled the Law Merchant on Lex Mencatonta, which all 
nations agree in and take notice of and 4t 1s particularly 
held to be the part of the Law of England which decides 
the causes of merchants by the general nules which obtain 
An akk commercial countries and that often even tn matters 
nekating to domestic trade, as for instance, tn drawing, 
the acceptance and transfer of Brels of Exchange. 


a Manele eke Tee, ASOD 
See, also Vanheath v. Turner (1622) Winch 24--where Lord Chief 
Justice Hobart said "the custom of merchants is part of the common 
law of this country, of which the judges ought to take notice, and 
if any doubt arise to them about their custom they may send to the 
merchants to know their custom." 








ais (ASS) al TN 
57 Idem 


58 Blackstone COMMENTARIES ON THE LAWS OF ENGLAND Volume I at p. 273 
(1825). 
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3.2 Scotland. 


In Scotland from the time of James I (and as early as 1466) 
there were numerous statutes regulating foreign trade and Shipping. 
Many of these reflect the influence of the old maritime codes of 
various nations and there were also frequent references in the statutes 
of Scotland to the Staple port at Middleburg and Compvere. The Rhodian 
Sea-Law, adopted by the Roman Law and in so far as thus preserved, 
was inherited by Scotland on the reception of Roman Civil Law. The 
Consulado del Mare, the Laws of Oleron and of Wisby were familiar to 
Scottish lawyers .59 In Coltran v. Mathie,60 the question to be decided 
was whether the liability of a shipowner was in solidum, limited to 
the value of the ship and freight. This was ultimately determined in 
accordance with the civil law rules in favour of in solidum liability 
but only after reference was made to the customs vat tate to the 
Port of Antwerp and of Lubeck, to the writings of Grotius, the customs 
of Holland and France and even an enquiry into the customs of England 
and other countries (besides Holland and France) on this specific point. 
In Scrimegeow v. Alexander and Richardson ,°! the laws of Oleron and 
of Wisby were invoked as expressing the maritime usages of nations. 


Also, there were established from the earliest times in Scotland, like 


42 


other countries, fairs and markets to which foreign traders came. In the 


59 Lord Murray "The Law Merchant" in Lord Macmillan (Introduction) 
Stair Society THE SOURCES AND LITERATURE OF SCOTS LAW Volume I 
at p. 243 (1936). 

GOMOD 7 pe MOrwe Dict. 3051. 

61 (1769) Moremi cite} 3955. 
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Act of 14560 there is a reference to the Court of the Fair. The 


jurisdiction of the Court of the Fair was centered in the King's 


Officers. oY the’ local authority--burghal or feudal. There is amp le 


evidence that Scottish law recognized and gave effect to mercantile 


usages. It is observed by Lord Murray that the whole law in Scotland 


as 


on 


to bills of exchange and their special rights and privileges rests 


the law of merchant.©° 


Bell's COMMENTARIES, the well-known Scottish authority, 


‘held that the 


la Mer (1607), 


The Reglement pour le Commerce de Marchands (1673) 


62 
63 
64 


65 
66 


- Law Merchant 45 universal. It 4s part of the Law 
of nations, grounded on principles of natural equity, as 
regulating the transactions of men who reside in different 
countries, and carry on the intercourse of nations, inde- 
pendentky of Local customs and municipal Laws of particular 
States. For the cLhustration of this Law, the decisions 
of courts, and the writings of Lawyers in different 
counties, are as the-necorded evidence of the application 
of the general princtple, not making the Law, but handing it 
down; not to be quoted as precedents, or as authorities to 
be implicitly followed, but to be taken as guides towards 
the establishment of the pure principles of general furis- 
prudence. 


3.3 France 


In France, the maritime law had been codified in the Guidon de 


69 and the Ordinances of Louis xy6 completed the work. 


O/ codified the 


KorndeMurrayiop.gcite atips 245: 
[Dida atsp. 248: 


Bell's COMMENTARIES ON THE LAW OF SCOTLAND Seventh Edition Volume I 
EN i Oe RST AND Es 


Gilmore and Black ADMIRALTY at p. 49. 
and 67. Ernest von Caenmmerer in Schmitthoff SOURCES at p. 90. 
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general commercial Taw. The Ordonnance de la Marine (1681)°" codi- 
fied the maritime law for France as well as for her Colonies. Finally, 
the Napoleonic Code of 1907°° crowned France's entire process of 
codification. This Code's pervasive influence conquered, not only 

the Continent, but also Egypt and many South and Central American 
republics. // It must be observed that the customs and usages of 


traders were part of the law of France (just as for other Continental 


countries), which were codified in the above laws. 
3.4 Other European Countries 


In Portugal, the Ordenacoes Alfonsinas’ | was promulgated as early 
as 1446 but did not contain sufficient commercial law to cover all 
situations, so the courts borrowed from the customary law which was 
common to ail traders in the Mediterranean region to fill the gaps. The 
subsequent 1833 Portuguese code was based on the Spanish, /© Dutch and 
Prussian codes. The Portuguese code has been held to have influenced 
the codes of Brazil, Argentina and Paraguay.’° 

As for Russia, dating back to 1649 during Czar Michailovitch's 
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time, the Svod was the commercial code in use. This Code, digested 


68 Gilmore and Black ADMIRALTY at p. 8. 


69 Fredrick Wallach INTRODUCTION TO EUROPEAN COMMERCIAL LAW (here- 
inafter cited as Wallach INTRODUCTION) at pp. 25-26 (1953). 


70 Robert Charles Kelso INTERNATIONAL LAW OF COMMERCE Second Edition 
(hereinafter cited as Kelso LAW COMMERCE) at pp. 13-14 (1961). 


ltt DUGets ea CuD. aloe 





72 Wallach INTRODUCTION at pp. 25-26. 
73 Idem. 
74 Idem. 
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and compiled once again in 1835, continued to serve pee till the 
Russian Revolution. It must be mentioned that the whole of the Russian 
Empire was not governed by this Code. The Baltic provinces were 
governed by the Baltic Civil Code of aaa,” Bessarabia continued 

to use the fourteenth century laws of Hermenapoulos ,/° as well as the 
customs of merchants; Finland (when still part of the Russian Empire) 


used Swedish law; and parts of Poland used French law. /? 


In Germany by 1586! ° 


there was a general commercial code which 
applied only to the Hanseatic League. Prussia in ren drew up a 
general code and ae 1867 the North German Confederation adopted the 1861 
Code formulated by the Customs Union established in that part of 

Germany 22 The German Code of 1897--Handelsgesetzbuch--HGB-- (Conmercial 
Code)® replaced the 1867 Code. The laws of Italy in the nineteenth 


century were influenced by the German gan 


3.5 United States of America 


In the United States of America, after the American War of 


Independence there was a period of cosmopolitan receptiveness of 


75 Idem. 
76 Idem. 
77 Idem. 
78 Idem. 


79 Kelso LAW COMMERCE at p. 22. 
80 Ernst von Caemmerer in Schmitthoff SOURCES at p. 90. 
81 Idem. 

82 Wallach INTRODUCTION at p. 26. 
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international commercial custom. In Swift v. Tyson, Mr. Justice Story 
stated that "the law respecting negotiable instruments may be truly 
declared in the language of Cicero adopted by Lord Mansfield in Luke 

v. Lyde . . . to be in a great measure not the law of a Single country 
only, but of the commercial wortd, "83 But this early enthusiasm gave 
way soon to the desire for the new republic to expend its frontiers 

and with the emergence of many States and many jurisdictions the greater 


need for uniformity of laws within the United States took priority over 


the legal development on an universal scale. 
3.6 Afro-Asian Countries 


As for the Asian and African countries, they were for the most 
part the unfortunate inheritors of colonial legislation and laws. This 
in fact meant the use of the prevailing laws of the metropolitan 
centres .°" The system of Capitulations introduced in the Ottoman 
Empire during the nineteenth century elements of European laws (more 
particularly in the commercial field). The Tanzimat reforms of 1839-1876 
witnessed a further reception of European laws in the Ottoman Empire. 

The Turkish Commercial Code of 1850 and the Code of Maritime Commerce 
of 1863 were essentially based upon French Codes. °° Egyptian Commercial 
and Maritime Codes from 1875 onwards were also basically derived from 


86 


French law. On the other hand Morocco, Tunisia and Northern Nigeria 


Comea ese loaPeta meat p. 19 (1842). 


84 Ernest Boka "The Sources of the Law of International Trade in the 
Developing Countries of Africa" in Schmitthoff SOURCES at p, 227, 


85 N. J. Coulson "A History of Islamic Law" in W. Montgomery Watt 
(ed.) ISLAMIC SURVEY at pp. 150-151 (1964). 
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retained their traditional system of Islamic lawl In the Indian 


sub-continent and Sudan the use of the provision (usually found in 
British colonial legislations) of "justice, equity and good conscience" 
by the colonial courts inevitably led them to apply English laws as 


developed by the English courts. °° 


4. NINETEENTH CENTURY 
4.1 General 


As previously indicated prior to the nineteenth century the law 
merchant 


. . Was not considered as being in essence a national 
phenomenon. It was nathen the manifestation of a 
particular way of Looking at things, and a particular 
conception of the social onder, common to a particular 
type of etvckization. The methods of Legal science, 
the formulation cf rules, the nukes themselves, were all 
avowedly Anternationak. The national systems were only 
Antended to impLement these rules, and to supplement and 
modify them tn pecultar contingencies, needs, or traditions. 


The codification that followed in Europe (initially in France) was essen- 
tially inspired by the idea of clarifying and bringing the law up to date. 
In this process a new idea "developed in the nineteenth century; the 

idea that it is the province of the legislator not only to declare the 


90 


existing law, but also to modify it on occasion." The decline of 


Cie Cemed Ua eet OO. 

88 Ibid., at pp. 155-156. 

89 Rene David THE INTERNATIONAL UNIFICATION OF LAW (Chapter 5 in 
Volume II, The Legal Systems of The World, Their Comparison and 
Unification of the INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVE 
LAW) at p. 18. 


90 Idem. 


vb 


















nattol ot) at * asl sink ho ses cunctaeids 

at BnMg) ital Ye Lh araty ary onl To. eu HG" nab — 

ae onee ) Bae as vaouD A | a a0 (argh as Steal tatnaton si 
| i woh Hebi viiie oF eer oar sseae apt Coes Fpinpfoo iad Xe 
4 7 dant al 0 om: 


; Se Pet Ged rs. . _ 


; pari brits aie ide te WIS s mh  Siainte bali ah 
raise. = 


reed AN nade sis hia pis ~ be ; a 
Gevie i" aye seta SAM An cealang awe 
aa peg J A a 
on . WT ye ie one - 
Rees.) Uo toh ire Sens . 
a : tne ae Meh Ai, aes r 
. os | | ages. ta eave | Gees 
ore, etic tn ae ay SSIs ax te e feo Hi 7 


cml of A yer (?) eis | nied wiPT ts Pri it noreea tebe ott 7 u 
Ly hw : A if ; Peat Peet n iy Dass 4 +8 ent V roe hat? panel: hiksal ; 
ay Smern ae tna ord oneal 6 Lan! ane wa? aesaoy ah 
| if ‘at tt 7 
ont aenioa « iro fom “103 oe Poa ae er sraeig wits : 
nit 5 | | 4 ign a 
tivmAttcowtatt! 7 "kubbeguap an te Onbomest al. 10 i is 


48 


universal commercial law that ensued as a result was attributed in 

part to the tendency of countries to national Pci aces whether in the 
form of the use of statutory codes utilized in Europe, or by judicial 
activity adopted by the Common Law. This, it is believed, whether 
intended or not, introduced a certain degree of rigidity and national 
bias in the law as against the previous cosmopolitanism. Andre Tunc? | 
has described this "nationalism in the field of law as the unfortunate 
result of French codification and of the German historical’* juris- 
prudence." 

Legislative enactments and judicial practices in pursuit of narrowly 
conceived national interests also gave rise to a sharp divergence in the 
laws. This development also affected the universal movement of goods and 
merchandise at a time when advanced technology and the nineteenth century 
industrial revolution was in the process of bringing about a wide 
expansion in international commerce. It has herr held that large scale 
international trade has always needed, in addition to other necessary 


0 
73 with 


conditions, a certain measure of security and predictability 
respect to the enforcement of obligations. To some extent this certainty 
was secured by the use of the rules of the conflict of laws. Similarly, 


the juridical technique of arbitration” as an aid to solution-seeking 


91 Andre Tunc "English and Continental Commercial Law" 1961 Journal of 
Business Law at p. 237. 


92 The Historical School justified their development “by declaring that 
the law must be different for each people"--Rene David op. cit. at p. 18. 


93 Ernst Rabel CONFLICT OF LAWS: A COMPARATIVE STUDY Volume II 
Second Edition (ed.) U. Drobnig at pp. 367-370 (1960). 


94 Martin Domke THE LAW AND PRACTICE OF COMMERCIAL ARBITRATION (1968). 
Also, see U.N. Docs. A/CN.9/64--INTERNATIONAL COMMERCIAL ARBITRATION 
Report of Special Rapporteur (Mr. Ion Nester). 
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Specifically in commercial matters has not achieved universal accep- 
tance either, so that a body of acceptable rules might be evolved by 
these tribunals over a periodeoh timer [his state ot affairs. it was 
suggested, even brought about the so-called extra-legal development 
(in the form of frequent use of stereotype trade clauses peculiar to 
international transactions or of standard form contracts, etc. ) by the 
international commercial community which sought remedies to overcome 
the undoubted inconvenience caused to international trade. 

However, by the end of the nineteenth century it became increa- 
singly apparent (parecnianl due to the diversity in the application 
of national laws to commercial matters) that a greater measure of 
certainty and predictability had to be achieved by creating uniformity, 
HOCSONL Ye Thetne cont 11ct rules, but also in the substantive law by the 


; : , 95 
use of international conventions. 


4.2 Uniform Laws 


Despite this, however, efforts were made ‘with varying degrees of 
success to counter-balance this narrow nationalistic trend. In the 
nineteenth and early twentieth centuries activities were directed towards 
the creation of uniform laws in commercial matters, especially relating 
to postal services; sea, air and rail transportation; and bills of 
exchange by the use of international conventions and other suitable 
means. The causes of this trend have been expounded by Andre Tunc as 


being: the similarity of commercial experience in the various countries 


95 Chaveau "Conventions for Uniform Laws" 83 Journal Du Droit 
International at p. 575 (1956). 
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50 
the political and economic importance of some countries--resulting in 
the so-called "radiation of their laws"; and the acceptance of inter- 


; : 9 
national conventions. 6 


It has even been postulated that three charac- 
teristics manifest themselves in this contemporary stage of development. 
These are: "First, the rules of international trade exhibit a remarkable 


similarity in all municipal jurisdictions."2/ 


The reason for this 

universal similarity, it is argued, is based on three fundamental propo- 

sitions, that the parties are free (subject to any national legal 

limitations ) to contract--tne so-called principle of the autonomy of 

the parties’ will; that the contract struck must be fulfilled--pacta 

sunt servanda; that arbitration is widely used for settlement of trade 

disputes. 2° Second, the application of international trade law in a 

municipal context is "only by leave and licence of the national sovereign. "22 

Third, the formulation of the rules of international trade is carried 

out by international agencies, both governmental and non-governmental. C2 
Aleksander Goldstajn as early as 1961 expressed the view that 

"it is time that recognition be given to the existence of an autonomous 

commercial law that has grown independent of is national systems of 


law." 10! 


Recently a new dimension has been added to this, which has 
Joga ANCE eR UNCHOD. sel thirat: p..237. 

97 j UNGITRAlss Veu-Ba tate Dawe 7s 

98 Idem. 

99 sey eee SUURCES vat, p.1 ids. 

TOOS TAUNCTIRALR Ye) Bekats ps 22: 

101 A. Goldstajn "The New Law Merchant Reconsidered" in Fritz Fabricus 


(ed. ) LAW AND INTERNATIONAL TRADE Festschrift fur Clive M. Schmitthoff 
(hereinafter cited as Fabricus INTERNATIONAL TRADE) at p. 171 (1973). 
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5] 
been aptly described as the world-wide concern for the "progressive" 


development of international trade law. 192 


5. PROGRESSIVE DEVELOPMENT 
5.1 General 


Until about the end of the nineteenth century the International 
Law Association, |°% a non-governmental international organization of 
European countries, was almost exclusively concerned with this movement 


for unification on a supra-national basis. The convening in 1893 by the 


104 


Netherlands Government of the first Hague Conference for Regulation 


of Various Questions of Private International Law (restricted to Euro- 


pean states) was "really intended to bring to an end the state of “inter- 


u 105 


national anarchy in private law denounced by Mancini. In the twentieth 


century, the formation of the Comite Maritime International--CMI 


102 Succintly described by the Netherlands representative in 1965 in the 
Sixth Committee of the General Assembly when he pertinently observed 
"the United Nations was already in the middle of the Development 
Decade, while the United Nations Conference on Trade and Develop- 
ment has initiated an ambitious programme of co-operation for 
economic development and for the expansion of trade. It was 
therefore important that the development of the law should not 
lag behind technical and material achievements--the so-called 
"legal lag"."--U.N. Doc. G.A.O.R., Twentieth Session (1965) Sixth 
Committee 896th meeting. 


103. TRANSACTIONS OF THE INTERNATIONAL LAW ASSOCIATION 1873-1924 
compiled by Wyndham A. Bewes at pp. 1-8 (1926). 
Also, see Soia Mentschikoff and Nicholas de B. Katzenbach (Project 
Reporters) Report of The American Bar Association Special Committee 
on INTERNATIONAL UNIFICATION OF PRIVATE LAW at pp. 33-36 (1961). 


104 M. H. van Hoogstraten "The United Kingdom joins an Uncommon 
Market : The Hague Conference on Private International Law" 
12 International and Comparative Law Quarterly 148 (1963). 
Also, see Nadelmann "The United States joins the Hague Conference on 
Private International Law" 30 Law and Contemporary Problems 291 
(1965). 


105 Rene David op. cit. at p. 143. 
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52 
(International Maritime Committee) 106 of European participants, marked 


the start of technical co-operation between those primarily concerned 
in over-seas trade and led eventually to the creation of some important 


international conventions in the field of maritime law. 
5.2 League of Nations Experience 


The next major development was the creation of the League of 


Natiensnce President Woodrow Wilson in the third, of his fourteen 


points, proposed the "removal, so far as possible, of all economic 
barriers and the establishment of an equality of trade conditions among 


all nations consenting to the peace and associating themselves for its 


1108 


maintenance. In the third draft of the Covenant submitted by 


109 


President Wilson to the Paris Peace Conference, he provided: 


It 18 further covenanted and agreed by the Contracting 

Powers that in their fiseal and economic regulations 

and policy no discrimination shall be made between one nation 
and another among those with which they have commercial and 
financial dealings. | 10 


The Covenant of the League of Nations in Article 23 (e) required that member 


States would "secure and maintain freedom of communication and transit and 


106 CMI was founded in 1897 in Antwerp with the active co-operation 
of the International Law Association--Franck "A New Law of the 
Seas" 42 Law Quarterly Review 25 (1926). See, also Scott and 
Miller "Unification of Maritime and Commercial Law Through the 
Comite Maritime International" 1 Int'l L. Q. 482 (1947). 
C.M.I. is made up of maritime law associations in 228 countries - 


Joseph C. Sweeney op. cit. at p. 75. 
107. F. P. Walters A HISTORY OF THE LEAGUE OF NATIONS (1967).° 


108 David H. Miller THE DRAFTING OF THE COVENANT Volume 1 at p.19 
(1928). Awa. 


109 David H. Miller op. cit. Volume 2 at p. 98. 
110 Ibids, at p. 105 (SUPPLEMENTARY AGREEMENTS : X). 
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equitable treatment for the commerce of all Members of the League"! !] 
The League took this provision in the Covenant to mean that one 
of its main aims was to be the reorganization of the world economy that 


had been badly disrupted by the first World War. The Economic Committee 


Ne was assigned that task. International 


VWs 1927; 114 Tose end 1933/16 attempted 


of the League of Nations 
economic conferences in 1922; 
to deal with world economic problems and a topic of important legal study 


ly 


at that time was the most-favoured-nation clause. The League also in 


1924 established the Committee of Experts for the Progressive Codifi- 
cation of International Law. 118 The Committee of Experts prepared a 
list of subjects, which it considered "sufficiently ripe" for codifi- 
cation. '!9 
Neither the world economic conferences nor the League itself 
achieved real progress towards the programme envisioned by the League. 


In fact the net result in the inter-war period was to increase rather 


Tile Di devndtelons39. 

ieee ele Walterssop. cit. sat pp. 4l//-178. 

Tl Seal DiUenedt Dp bGo=160. 

114 Ibid., at pp. 425-426. 

Diese Lbid.edtapp. 51/-520. 

BLOG MID ids eatepp 520-523. 

117. Shabtai Rosenne (ed.) LEAGUE OF NATIONS' COMMITTEE FOR THE 
PROGRESSIVE CODIFICATION OF INTERNATIONAL LAW Volume 1 at 
pp. 327-328 (1972). 
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than to decrease trade barriers. |20 


We should also make some mention about the international payments 
system utilized during this period. The use of gold as the basis of 
international exchange and the free convertibility of bank notes into 
gold enabled central banks, through informal co-operation, to carry out 
international payments. '2! However, the breakdown of the gold standard 
in the inter-war period changed the situation dramatically, which in 
fact led to the frequent use of governmental regulations and which 
undoubtediy affected international payments and trade. 122 

Some of the other important international entities involved during 
early twentieth century in the area of international economic and 


commercial affairs included the International Chamber of Commerces <> The 


Institute of International bag and the International Institute for 


the Unification of Private Law (UNIDROIT). !2° 
Moreover, the inter-war period was dominated by the Great Depres- 

sion, excessive protectionism and widespread discriminatory trade prac- 

tices, including the extensive application of quantitive restrictions. 


Though the outbreak of the Second World War spelled the end of the limited 


proposals that had in the meantime been directed towards the solution of 


TZ0ge ieee Wal berseop. Cit. at pp. 920-523. 

121 C. H. Alexandrowicz WORLD ECONOMIC AGENCIES LAW AND PRACTICE 
(hereinafter cited as Alexandrowicz ECONOMIC AGENCIES) at 
p. 167 (1962). 
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124 Mentschikoff and Katzenbach op. cit. at pp. 29-33. 


125 Rene David op. cit. at pp. 133-139. 
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the central problems facing the world, those of economy, unemployment and 
protectionism; nevertheless, during the war itself some groundwork was 
laid. The initiative was taken by the United States of America for the 
restoration of trade on the basis of multilateralism and the elimination 


126 Clair Wilcox 


of all preferential and discriminatory practices. 
observed that the "United States has always believed that every nation 
should afford equal treatment to the commerce of all friendly States 

. the United States has been opposed and is opposed to the preferen- 
tial tariff systems and the discriminatory administration of import 
quotas and exchange controls." !2? 

In Principles Four and Five of the Atlantic Charter it was the 

declared intention of the United States and Britain to endeavour "to fur- 
ther the enjoyment by all States, great or small, victors or vanquished, of 
access, On equal terms, to the trade and raw materials of the world 


128 


which are needed for their economic prosperity." [HeAGCICen/a0t 


the Mutual Aid Agreement signed in February 1942 by the United States 
and Britain, the parties pledged themselves 


- - . to the elimination of all fonms of discriminatory 
Aneatment 4n anternationak commerce, and to the reduction 
of tarthps and other trade barriers; and, in general to the 
attatmment of all economic objectives set forth in the 
Joint Declaration made on August 14, 1941 by the President 
of the United States_of America and the Prime Minister of 
the United Kingdom. | 


126 Richard Gardner STERLING-DOLLAR DIPLOMACY (hereinafter cited as 
Gardner STERLING-DOLLAR) at p. 13 (1956). 


127. Clair Wilcox A CHARTER FOR WORLD TRADE (hereinafter cited as 
Wilcox TRADE CHARTER) at p. 9 (1949). 


128 204 League of Nations Treaty Series 381 at p. 384. 
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56 
These pronouncements in fact became the cornerstone for pos t-Second 
World War international economic planning as envisioned by the United 
States. 

The Bretton Woods Conference in 1944 also recommended the reduction 

"of obstacles to international trade and in other ways to promote 
mutually advantageous international commercial relations." !30 The 
establishment of a sound international payments system was also held to 
be an essential prerequisite to the further development of international 
trade. The creation of the International Monetary pond: by the Bretton 
Woods agreement, it was felt, provided the necessary international monetary 


co-operation by. promoting exchange stability and other fiscal policies. |" 


5.3 Role of the United Nations 


The United Nations Charter was far more extensive in scope 
than the Covenant of the League of Nations in dealing with the problems 
that faced the world after the ravages of the Second World War. 


1133 


Article of the Charter gave the organization the authority to 


tackle internationel problems in economic, social and humanitarian 


fields, while Article 13/94 


authorized the General Assembly to 
initiate studies and make recommendations with a view to promoting 


international co-operation in the economic field, as well as encouraging 


130 United Nations Monetary and Financial Conference, FINAL ACT AND 
RELATED DOCUMENTS at p. 24 (1944). 


131 2 United Nations Treaty Series 39. 

132 Alexandrowicz ECONOMIC AGENCIES at pp. 173-174. 

ioe Ced me LabeUeNemaUaNeb. Sale No.2. 194171218 at) p. 831. 
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the progressive development of international law and its codification 


(pursuant to the latter authority, the International Law Commission was 


d35 


established in 1941'°° and UNCITRAL in 1966)./26 article 55137 


stated that: 


With a view to the creation of conditions of stability 

and well-being which are necessary for peaceful and 

frrendly relations among nations based on respect for 

the principles of equal rights and self-deteramination 

of people, the United Nations shall promote... 

higher standards of Living, full employment and conditions Of 
economte and sockal progress and development [and] solutions 
0f tnternationalk economic . . . and related problems. 


138 


In Article 56 all members pledged themselves to take joint and 


Separate action for the achievement of the above purposes. Article Sp 
provided for the establishment of the specialized agencies. Article 


5140 


6 empowered the Economic and Social Council (ECOSOC) to make or 


initiate studies and reports with respect to international economic 


4 also envisaged 


and social matters. On the other hand Article 63 
ECOSOC as an organ for the purpose of co-ordinating the activities of 
the Specialized Agencies. 

At its first session in February 1946 in London, ECOSOC on the 


motion of the United States adopted a resolution establishing a 


135 G. A. Res. 174 (II) 21 November, 1947--1947-48 Y.B.U.N. at p. 210. 


136 G. A. Res. 2205 (xXI) 17 December, 1966--1 UNCITRAL Y. B. at pp. 
65-66 


137 1946-47 Y.B.U.N. at p. 837. 
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Preparatory Committee of the International Conference on Trade and 


Ne The Preparatory Committee held its first session! in 


Employment. 
London during October-November 1946, at which time the United States 
submitted to it a draft of a "Suggested Charter for an International 


Trade Organization". |“4 At that session the Preparatory Committee 


146 Before the end of that session the 


appointed a Drafting Committee. 
United States announced its intention to initiate tariff negotiations 
with the countries participating in the activities of the Preparatory 
Committee, 6 

The Preparatory Committee held its second session!” in April- 
October 1947 in Geneva, when it performed a dual function. The 
Preparatory Committee continued its efforts at working out a Draft 
Charter for the International Trade Organization of the United Nations. 
At the same time, some twenty-two nations undertook negotiations on 


tariffs? 


as a conference. Besides carrying out certain tariff reduc- 
tions, this twenty-two nation conference agreed upon a multilateral 
trade agreement, incorporating in advance the commercial policy clauses 


of the Draft Charter, which resulted in the General Agreement on 


142 ECOSOC Resolution 1/13, 18 February, 1946--U.N. Doc. E/22 (1946). 
143 United Nations Conference on Trade and Employment REPORT OF THE 
' FIRST SESSION OF THE PREPARATORY COMMITTEE -London, October, 1946 


-- U.N. Doc, E/PC/T/33 (hereinafter cited as PREPARATORY COM- 
MITTEE LONDON FIRST SESSION or U.N. Doc. E/PC/T/33). 


144 Department of State Publication 2598 (1946). 
145 U.N. Doc. E/PC/T/34/Rev. 1 (5 March 1947). 
TAG MUS N eUOC mE PC/1/ oa. 

147 UAN? Doceg6/PC/1/186. 

148 U.N. Doc. E/PC/T/TAC/PV1-5. 
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59 
Tariftiend Trade (GAI1).''° ‘The GATT was intended to. be a temporary 


arrangement pending the establishment of the International Trade 
Organization. 

As a result of the work accomplished by the Preparatory Committee, 
a United Nations Conference on Trade and Employment was held in Cuba 


from November 1947 until April 1948, 199 


finally produced. |?! The Havana Charter was to establish a perma- 


when the Havana Charter was 


nent International Trade Organization, but this never emerged. 

The period following 1947 saw the greatest and most significant 
achievement in history, that of the independence from colonial rule and 
alien domination of a large number of peoples and nations. When the 
General Agreement had been negotiated the problem of accelerating 
economic development was not the central issue. In fact many of the 
Afro-Asian states were still under foreign domination. Yet as early 
as 1958 a report for GATT prepared by a Panel of Experts and entitled 


152 


"Trends in International Trade", galvanized some action through the 


appointment of a special committee (Committee III of GATT) to look at 

: ens 
the particular obstacles to the exports of the developing countries. 
Despite this the developing nations expressed in November 1962 "disappoint- 


ment with the understanding and positions" displayed by the developed 


149 55 UNTS 308. 
TSO meUeNeb Gem Cont? / oO. (Aprile OAR). 
151 Wilcox TRADE CHARTER at pp. 231-327. 


152 TRENDS IN INTERNATIONAL TRADE: REPORT BY A PANEL OF EXPERTS-- 
GATT (1958). 


153 TRADE OF LESS DEVELOPED COUNTRIES: SPECIAL REPORT OF COMMITTEE III-- 
GATT (1962). 
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nations to the specific programme of action recommended to the GATT 
Ministerial meeting. '°4 

In December 1961 the United Nations General Assembly had adopted 
a resolution entitled "International Trade as the primary instrument 


for economic development" !°° 


which requested the Secretary-General to 
consult governments about holding an international conference on world 
trade problems. In July 1962 a developing nations conference on the 
Problems of Economic Development held in Egypt adopted the "Cairo 
Declaration of the Developing Countries" which favoured the calling of 
an international .economic conference within the framework of the United 
Nations, and urged that the agenda should include "all vital questions 
relating to international trade, primary commodity trade and economic 


n156 the 


relations between the developing and the developed countries. 
Cairo Declaration complained and stressed that “despite universal 
acknowledgment of the necessity to accelerate the pace of the deve lop- 
ment in less developed countries, adequate means of a concrete and 
positive nature [had] not been adopted. "197 
To meet the needs of the developing countries it was abundantly 
clear that it was not sufficient just to lay down some rules and 
principles indicating what had to be avoided in international trade 


(as was the feeling about the General Agreement); instead it was 


154 GATT--BASIC INSTRUMENTS AND SELECTED DOCUMENTS 10th Supplement 
at pp. 28-32 (1962). 


155 G. A. Res. 1707 (XVI) 19 December, 1961--1961 Y.B.U.N. at 
pp. 191-193. 


156 U.N. Doc. A/5162, Annex (1962). 
157. Idem. 
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essential to determine what must be done and to formulate a policy 


of positive action. '°8 


The dissatisfaction of the developing countries 
was predicated on the belief that GATT had not served them the same 
way as it had the developed nations. The prime factor has been the 
“persistent tendency towards external imbalance associated with the 


n L59 


development process. It was pointed out on behalf of the developing 


countries that, while the primary commodity exports were expanding 
relatively slowly, demand for imports from developed nations of 
_Manufactured goods tended to grow rapidly. '69 Increased substitution 
of synthetics by the developed countries for scttaunee products, mostly 
from the developing countries, was another critical factor. It was 
also alleged by the developing countries that the developed nations 
did not always comply with the rules and principles of GATT unless it 


suited them. |©! 


The foregoing disenchantment played some part in the creation 
of UNCTAD in 1964 with one of its objectives being that: 


International trade should be conducted to mutual advantage 
on the basis of the most-favoured-nation treatment and 
Should be free from measures detrimental to the trading 
Antenests of other countries. However, developed countries 
Should grant concessions to developing countries and extend 
to developing countries all concessions they grant one 
another and should not in granting these and other conces- 
Sions, Nequine any concessions in retuin from developing 
countries. New preferential concessions, both tarigg and 


158 Raul Prebisch TOWARDS A NEW TRADE POLICY FOR DEVELOPMENT Report 
of the Secretary-General of UNCTAD U.N.P. Sales No.: 64.11.B.4. 
(1964). 

159 Idem. 


160 Raul Prebisch TOWARDS A GLOBAL STRATEGY OF DEVELOPMENT 
U.N. Doc. TD/3/Rev. 1 at pp. 14-29. 


161 Raul Prebisch TOWARDS A NEW TRADE POLICY FOR DEVELOPMENT at p. 29. 
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non-tart}f, Should be made to developing countries as a 
whole and such preferences should not be extended to 
developed countries. Developing countries need not 

extend to the developed countries preferential treat- 

ment 4n operation amongst them. Special pregenences at 
present enjoyed by certain developing countries in certain 
developed countries should be negarded as transitional and 
Subject to progressive neduction.. They should be eliminated 
as and when effective international measures guaranteeing 
at Least equivalent qdyantages to the countries concerned 
come into operation. 


In the preparation for UNCTAD I held in 1964 in Geneva, the 


Conference Secretariat had prepared a report--"The Developing Countries 
in eee ent ch came to the conclusion that there was no dispute 
about a rule of law in world trade, it instead asked: 


The question 4s: What should be the character of that Law? 
Should 4t be a Law based on the presumption that the workd 

As ebsentiakky homogeneous, being composed of countries of 
equak stnhength and comparable Levels of economic development, 
a kaw founded, therefore, on the principles of rneckprocrity 
and non-diserimination? On should it be a Law that recognizes 
diversity of Levels of economic development and differences 
An economic and social systons? | 


Following upon UNCTAD I the General Assembly passed a resolution °° 
which institutionalized it as a subsidiary organ to itself by providing 
for the establishment of the Trade and Development Board, the Committees 


of that Board (and their subsidiary and advisory bodies); the creation of 


a permanent full time secretariat (within the United Nations Secretariat); 


162 UNCTAD I--PROCEEDINGS Volume I FINAL ACT AND REPORT U.N.P. Sales 
Nov eqeotahl. Bais. 


163 UNCTAD I--PROCEEDINGS Volume V U.N.P. Sales No.: 64.11.B.15 
QieSD. £432, 


164 Idem. 


165 G. A. Res. 1995 (XIX) 30 December, 1964--U.N. Doc. A/5815 at pp. 1-5 
(1965). 
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as well as for its membership (to be either Members of the United Nations 


or of the Specialized Agencies or of the International Atomic Energy 


166 


Agency). As directed by the above resolution the Trade and 


Development Board set up four committees: Committee on Commodities; 


Committee on Invisibles and Financing related to Trade; Committee on 


Manufactures; and Committee on Shipping. '97 The Trade and Development 


Board also established two seven-member Advisory Committees: one to the 


Trade and Development Board itself, and the other to the Committee on 


Commodities ee 


7 


Having concentrated initially on the main issues, these being mainly 
of an economic and commercial nature, UNCTAD then devoted its attention 


to the legal obstacles in the expansion of world trade by examining the 


prevailing practices in the field of shipping ©? 


170 


and restrictive trade 
practices. At about the same time the Hungarian Delegation proposed 
in a Note to the secretary-General the inclusion, to the provisional 
agenda of the nineteenth session of the General Assembly in 1964, of an 
item entitled "Consideration of steps we be taken for the progressive 
development in the field of private international law with a particular 


ul71 


view to promoting international trade. Due to the abortiveness of 


166 In fact UNCTAD has more members than the United Nations itself; 
including San Marino, Switzerland, Republic of Korea, Republic 
of Vietnam, The Holy Sea, Liechtenstein and Monaco.--U.N. Doc. A/5815, 


167 Official Records of the Trade and Development Board, First Session, 
UN reDOC wehl/ B/SRtol—24. (1965). 


16S U.N Doc. 10/8/70: 

169 Ibid., at p. 4. 

170 UsNia Doom iD/B/SR.20-atp. 104. 
Tite LAUNGIERALSY 3B: sat: pred. 
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that session over the question of the financial contributions towards 


the United Nations peace-keeping operations, the item was re-submitted 


by the Hungarian Delegation for the twentieth session in 1965. 174 In 


a background paper accompanying the Note the Hungarian Delegation attempted 
to justify United Nations involvement by pertinently observing that 

: . 4n contrast to the interstitial progressive develop- 

ment which 1s a necessary part of codification, there 

extsts a kind of progressive development which 48 an 

Andependent prtmary activity, which 48 not connected with 

codification, and which. in the wonds of Anticke 15 of the 

Statute of the International Law Commission, consists of the 

internationak regulation of fields "which have not yet been 

hegukated by rnternational Law on in regard to which the Law 

has not yet been sufficiently developed in the practice of 

States". Article 16 and 17 of the [above] Statute, which 

hekates to this kind of prognressrve development, reserve 

the night of Anitiative in thts regard to the General 

Assembly . . . sknee a political decision and a metajuridical 

consideration of the degnge of the economic necessity of 

Auch work are required. 

Having come to the conclusion that its initiative fell within-a 
field that was not presently adequately regulated by international law 
and was not sufficiently developed in the practice of States, the 
Hungarian Delegation suggested that in light of the high interest dis- 
played by the international community, more particularly the developing 
countries, the United Nations should find ways and means of systemati- 
cally dealing with the law of international trade for possible simplifi- 
cation, harmonization and unification. It should also be mentioned that 
the Hungarian background paper reviewed the work done on codification 
and deve lopment of international law by the League and the United Nations, 


: 
which showed that so far the role of the agencies had been marginal. 74 


We {epee eke Tak MNO 
Pe SeelDidws cat ps6. 
174 UNIFICATION OF LAW YEARBOOK 1956 at p. 345. 


Peo 


feat “ben: 


ath 


hudtenied, (elonbney oat te NOP pansy wi a 
fei TAT ? ae arin} ae hot efut-2082- on 
he | + i Sat has only wit  habare 


{pave oa 


ORT, stale id ' ae be ote iad 






















Hr oiwtl a Sate age enter sh ug 
Prkinht tee Meat ae Bang 
| ra a ee! 


hur Wu) OO Aiea, hae Ed een kh ‘we 


oe 





P | : ney tO dG oes ee » Apa : Yau ty 7 
yaa va) ‘5 Pues, 3 es ‘ 7 
iy ite a i Aaa Me SE as ys Past - 25 
ia Ving j : POAT wre tly. . — 
ij eo Ae io: Ar 1 ay na Pn tae : 


seis j oe ae ee it anaes 


, A } . , pd Sala pees ra hacen 5 — al 
r | ae wa ee ns Nae ‘ 


fb SN a VY Sanaa sourpe Sennt?.. & oe — 
, ‘sy eee aaa oer 


? yy ihe Ne a yA me ly #3 + 
eae rn Wadd io 
nid a gm a pyrene Allis Ne 


' aie Lead ila VASE Gh & 7 

| sede a ure, twa - 2 

rou hig ba oww foal biatt 7 

uf ata a ATS atria sar ane bas 7 

rh og hyd Chak ad trey! sv wnitaghtiat <ieagnill | 
web iti ae) Penh tanned Ost ot eo agate 
his, eves | te vehicle fey hes tye ey vinta 


- as +... 
a7 obA'tl wT vie} 45 wt «4 se ari mien 





ee 





gorda t4fao arth yigh si ails hea ay apna haar 
‘ ¥ " a eyes? 





— 


65 
5.4 Creation of UNCITRAL 


The General Assembly convinced of the importance of the subject- 
matter passed a resolution in December 1965 requesting the Secretary- 
General to make a comprehensive report for its twenty-first session in 


175 


1966. To carry out this survey, the services of Clive Schmitthoff, 


an eminent jurist in the field, were retained. The Secretary-General's 


176 a 


Report of international trade 


made an analysis of the concept 
law by describing the legal techniques utilized to reduce conflicts 
and divergencies. It indicated the activities in the field carried out 
by inter-governmental (including regional efforts) and non-governmental 
organization, agencies and groupings. The Report also examined the 
methods, techniques, approaches and certain topics considered appropriate 
for progressive harmonization and unification. It recommended the 
establishment of a United Nations Commission on International Trade 
Law, so as to remedy the shortcomings found and described in the Report. 
The functions of the Commission were suggested as being those of co- 
ordination--primary task--and the formulation of rules in the field. 
During the twenty-first session, the Sixth (Legal) Committee of 
the General Assembly debated the Secretary-General's Report. During the 
discussion certain fundamental attitudes, passionately held by a large 
number of the countries of the Third World, revealed themselves. First, 


the conviction that divergencies arising from the laws of different States 


175 1 UNCITRAL Y.B. at p. 18. 


176 Idem. 
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in international trade constitute one of the obstacles to its develop- 
ment. Second, the perceptive observation that progress by inter- 
governmental and non-governmental organizations in the field has not 
been commensurate with the importance and urgency of the problem, owing 
to a number of factors; in particular insufficient co-ordination and 
co-operation between the organizations concerned, their limited authori ty 
and membership, and the small degree of participation in this field 
On the part of many developing countries. Third, the desire that 
harmonization and unification should be substantially co-ordinated, 
Systematized and accelerated, and a broader participation secured in 
furthering progress in this area. |78 

The General Assembly, following upon some negotiations and 


WE, in December 1966 established UNCITRAL. It was initially 


composed of twenty-nine member States , |20 but was subsequently in 


18] 


compromises 
December 1973 increased to thirty-six, distributed geographically. 
The object of UNCITRAL was laid down as being that of the promotion of 
the progressive harmonization and unification of the law of international 
trade. UNCITRAL's functions were enumerated as: 
(a) Co-ordinating the work of organizations active 
An this field and encouraging co-operation among 
them; 
(b) Promoting wider participation in the existing 
Antennational conventions and wider acceptance 
0f extsting model and untforn Laws; 
i7As s8enWaey the yok. Yeap 


179 Robert Rosenstock "UNCITRAL--A Sound Beginning" 62 Am. J. Int'l. 
L. at p. 937 (1968). 


180 1 UNCITRAL Y.B. at pp. 65-66. 
181 G. A. Res. 3108(XXVIII) December, 1973--U.N.. Doc. A/9617 at p. 2. 
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(c) Preparing or promoting the adoption of new inter- 
national conventions, modek Laws and unifonm Laws 
and promoting the codification and wider acceptance 
of tntemational trade terms, provisions, customs 
and practices, in colloboration where appropriate 
with organizations operating in this field; 

(d) Promoting ways and means of ensuring a uniform 
Anterpnretation and application of international 
conventions and uniform Laws in the field of the 
kaw of Anternationak trade; 

(2) Collecting and disseminating information on national 
Legislation and modern Legak developments, including 
ease Law, tn the fiekd of the Law of international 
Anade; 

(4) Establishing and maintaining a chose colloboration 
with the United Nations Conference on Trade and 
Development [UNCTAD]; 


(g) Maintaining Liaison with other United Nations organs 
and agencies concerned with international trade; 


(h) Taking any oihen action Ak may deem useful to fulfill 
AtsS functions. ; 


It may be of some importance to indicate that during the debates 


in the Sixth Committee !83 1384 


and in UNCITRAL, the general view was not 
too favourable in defining the term "progressive development of inter- 
national trade law". In fact, many delegates felt that it was not 
essential at this stage to even formulate a definition of international 
trade law. The purpose, no doubt, was for many member States not to 
restrict the latitude of the Commission in the carrying out of its work, 
by providing it with the necessary flexibility (in order to assist the 


developing countries in their efforts to increase international trade). 
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Although UNCITRAL was created in 1966, its members were only 


185 


elected by the General Assembly in October 1967. Rte tSe ai st 


Session in 1968 UNCITRAL selected a wide range of topics under various 


categories falling within the field, considered by it as those most 
frequently related to the problems of world trade, requiring attention. '86 
From this list, UNCITRAL selected the following as the priority 


187 


topics: International Sale of Goods; International Payments; 


International Commercial Arbitration, and International Shipping 


188 


Legislation. Within the field of International Sale of Goods, UNCITRAL 


undertook an examination of the subject-matter of the Uniform Rules of 


189 


the law governing the International Sale of Goods; as well as Time- 


190 Whilst under International 


191 


Limits and limitations (prescription). 
Payments, it examined the creation of a new negotiable instrument. 
As for International Commercial Arbitration, UNCITRAL devoted time to 
the most important problems concerning the application and interpre- 

tation of the existing conventions and other related problems in this 


0 o . 
area, | as well as promoting the wider acceptance of the United Nations 


Sis) WA aly. ENG Ye TAA 
COMEDIC HC eRODIN 7 Os6 OG. 090; 92s103-ll0;andel2/< 
187 Idem. 


188 This was added as a priority topic during UNCITRAL's Second 
Session in 1969--1 UNCITRAL Y.B. at p. 110. 


189 Register of Texts of CONVENTIONS AND OTHER INSTRUMENTS CONCERNING 
INTERNATIONAL TRADE LAW Volume I, U.N.P. Sales No.: E.71.V.3. 
at pp. 39-63. 

190° 2TRUNCITRALRYT Bi ratep.179. 

19h bidess ate pp.105=106.0141-142. 


192 Ibid., at pp. 78, 80-81. 










12! ty a ay cow in 6 A 


DD 


» | sia! i ai y hahaa » tevenld 


ir wagnetes, wnt hy 
Les ; ier eee 

a “a rata WT wer 

Pe seh gr nowt 

we , Me igeee 


: t 
eli pe 'Tanord mez 


, y bap ‘god 
| parol 


: ) 
haunae a) LAs it Wie Th ney » 3" i } Mile pyre 

ey a “ » as “eal 

y ; . aA ie 

; a _ 4 > * ne. 


— 


an af) 1M i 


(eae hoz 
sf - hee. me 


Convention on the Recognition and Enforcement of Foreign Arbitral Awards 


of 1958, 17° 


Under International Shipping Legislation, UNCITRAL decided 
to examine the subject-matter of bills of lading. !%4 

It is clear from the foregoing that UNCITRAL, having deliberately 
decided to use Working Groups, Special Rapporteurs and other working 
methods , !2° has thereby allowed itself a great deal of liberty in 
carrying out its responsibilities. Also, of some significance, is the 
provision that UNCITRAL "shall bear in mind the interests of al] peoples, 
and particularly those of the developing countries in the extensive 
development of international trade." !96 

Mindful of this certain general legal rules are next dealt with 
by us which are particularly applicable to the conduct of international 
trade. We commence with an examination of the General Agreement on 


Tariffs and Trade, since it has been described as consisting of a code 


of general rules for the conduct of international trade. 


USsS3URUNTS= 38 
LC Amer ceUNC IT RAlmey ebaeeUsNeP viSa les: NOw: mes 2c.V.4p tude Tl lonloe 


195 E. Allan Farnsworth "UNCITRAL and the Progressive Development of 
International Trade" in Fabricus INTERNATIONAL TRADE at pp. 148-155. 


196 1 UNCITRAL Y.B. at p. 66. 


69 



















wre. Yo. Sriiine aT woke laypiisath oot 90 AO 
Ole ett iT phot fyentef. pis what volbne’. BART Yo 
RET, tii hey $i) wee Ve ‘earn sate aa sais a 
NOP THe seal 4 ’ de ies an iaata ar, 
om s. Lied toglt 4 Pat oeene : oe TAP wep 09 eebitoa 
we yet agit Lnietfe Wdetadd ae ef en - 


7 
= 


%) \ ; a 

bis” heed yircl yee’ BrP ane wl ered 7 
4. » fs ay! . a > 

EO lee hh ote i Oyns" (VOT fede oorarvare — 


) ely vthatestrred oie : 
oo teva? ‘Yo dremel saved 

Tite TO Hitt = 

yprecy tie eer ae ani thas ete ew Ts Po 

| jit ) ‘ath +o nh vi iw euneetos of ieGaeF : 

| cal ore dj ; Seay Srech oT PaBT 

vt levanse to. 


Overview 


CHAPTER III 


THE GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT ) 
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oe 
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ey 


6. 


BACKGROUND 
MOST -FAVOURED-NATION-CLAUSE--NON-DISCRIMINATION 
Ce OLLG LN 
2.2 League of Nations 
2.3 Untted Nations 
2.4 Egalttartan Character of MFN Clause 
NATIONAL TREATMENT AND NON-TARIFF BARRIERS 
TARIFF NEGOTIATIONS AND TARIFF CONCESSIONS 


4.1 Kennedy Round 
4.2 Tokyo Round 


DEVELOPING COUNTRIES AND GATT 
5.1 Position of the Developing Countries 


GENERALIZED SYSTEM OF PREFERENCES 


This chapter describes the emergence of the General Agreement 


as a general code for the conduct of international trade. The orien- 


tation of GATT towards a free-enterprise economic system was inherent 


in its basic provisions, and elements of free-trade theory were 


supposed to have influenced its formation. The underlying assumption of 


the GATT tariff system is that imports and exports are to be carried out 


under a free-market economy. It follows from this that countries that 


have centrally-planned economies would necessarily have to adapt their 


trading patterns in order to participate in GATT. There are few 


developing countries that can be said to possess all the attributes of 


either a free-market economy or for that matter a centrally-planned 


economy. 


The fundamental principle of general most-favoured-nation (MFN) 
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treatment--the so-called embodiment of "non-discrimination" in GATT-- 
is treated in this chapter in some detail. The central commi tment 
in the General Agreement is the essential obligation to accord MFN 
treatment. It was firmly believed at that time that the MFN clause 
was the best means of correcting past errors and upholding non- 
discrimination and thereby ensuring equality of treatment within 
the then prevailing free-trade philosophy. But the obligation of 
non-discrimination and MFN treatment was not considered absolute since 
exceptions were permitted by the General Agreement. The obligation 
of "national treatment" within the General Agreement means that 
imported goods are to be accorded the same treatment as goods of 
local origin with regard to government regulations and taxation. 

The question of tariff negotiations also had to be considered. 
With successive tariff reductions resulting from the various Trade 
Conference or Rounds, the importance of non-tariff barriers gained 
prominence and called for urgent negotiations for their abolition. 
The special provisions in the General Agreement relating to the 
developing countries need to be evaluated in order to ascertain 
whether the undertaking of trade expansion in favour of the developing 
countries has been adequately discharged and whether the measures 
provided in the General Agreement are consonant with the goals and 
aspirations of the developing countries. According to the spokesmen 
of the developing countries, GATT is essentially a rich man's club, and 
its rules not fully relevant to their requirements. In their view 
immediate adjustment of the GATT rules in their favour is imperative 
for the continued validity of these fates! With this perspective on 
GATT we are in substantial agreement. Nevertheless, it needs to be 


emphasized that this so-called "temporary agreement" is still one of 


7] 
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the principal regulating agencies for world trade and the current 
1975 trade negotiations in Geneva under the auspices of GATT are of 


vital importance to the developing countries. 
1. BACKGROUND 


The general Agreement came into existence on the Ist January, 
1948! as a provisional measure pending the establishment of the 
International Trade Organization (ITO) by the ratification of the 
Havana Charter. ¢ When the United States did not ratify? the Havana 


Charter, the provisional existence of GATT was extended by the con- 


4 


sent of the CONTRACTING PARTIES. It has since then continued as an 


international organization? functioning in the name of the CONTRACTING 


1 The General Agreement has never come into force (although Article 
XXVI does make provision for the acceptance of the General Agreement), 
being applied by a "Protocol of Provisional Application"--55 UNTS 308. 


2 United Nations Conference on Trade and Employment, Havana, Cuba, 
November 21, 1947 to March 24, 1948 FINAL ACT AND RELATED DOCUMENTS-- 
Ue NeeDOce E/Conf. 2/78 (1948). 

See, also Wilcox TRADE CHARTER at pp. 231-327. 


3 Gardner STERLING - DOLLAR at p. 378. 


4 When the term CONTRACTING PARTIES in capitals are used this refers 
to the signatories as an entity. 
Also, reference should be made to Article XXV as well--Kenneth 
W. Dam THE GATT--LAW AND INTERNATIONAL: ECONOMIC ORGANIZATION 
(hereinafter cited as Dam GATT) at pp. 434-435 (1970). 


5 The General Agreement itself makes no mention of a Secretariat 
Originally, it was hoped that the ITO Secretariat would service 
GATT and at that time the Interim Commission for the International 
Trade Organization (ICITO), which had an Executive-Secretary 
appointed at the Havana Conference, performed the services of a 
Secretariat for the CONTRACTING PARTIES. Protocols of amendment in 
1955 (brought into force in 1957) made changes in the General 
Agreement, thereby making reference for the first time to the 
Executive-Secretary to the CONTRACTING PARTIES. At the twenty- 
second session of the CONTRACTING PARTIES the title was changed to 
the Director-General--John H. Jackson WORLD TRADE AND THE LAW OF 
GATT (hereinafter cited as Jackson WORLD TRADE) at pp. 145-151 (1969). 
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PARTIES. GATT began with twenty-three Original signatories ,° but as 


of April 1975 there were over eighty members ./ Also, over 70 per cent 
of world trade is accounted for by countries which are GATT members. © 
It should be mentioned that the United States participation in GATT 
rests on the President's Executive Authority under the then Trade 
Agreements Act, 1934 as amended> (which did not require Congressional 
approval). 

The structure of the General Agreement © is divided into four parts. 
The Preamble states the objectives of the General Agreement as being 
those of "raising the standards of living, ensuring full employment 
and a large and steadily growing volume of real income and effective 
demand, developing the full use of the resources of the world and 
expanding the production and exchange of goods." These objectives are 
to be achieved "by entering into reciprocal and mutually advantageous 
arrangements directed to the substantial reduction of tariffs and 
other barriers to trade and to the elimination of discriminatory treat- 


i ae : 11 
ment in international commerce." 


6 55 UNTS 308 at pp. 312-315 (1947). 


7 As of April, 1975 there were 83 member countries--GATT ACTIVITIES 
IN 1974,Sales No.: GATT 1975/2, at p. 56 (1975). 


8 ‘THE ACTIVITIES OF GATT 1967/68, Sales No.: GATT/1969-2,at p. 5 
(1969). 


9 Carl H. Fulda and Warren F. Schwartz CASES AND MATERIALS ON THE | 
REGULATION OF INTERNATIONAL TRADE AND INVESTMENT (hereinafter cited 
as Fulda and Schwartz CASES), at pp. 179-182 (1970). 
Also, see Trade Act of 1974, Public Law No. 93-618, 88 Stat. 1978. 
10 55 UNTS 194, 
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In Part I (Articles I and II) is the outline of the essential 


Obligation to accord most-favoured-nation (hereinafter referred as 
MFN) treatment and to give effect: to Schedules of tariff concessions 
(subject to certain stated exceptions). The purpose of Part II 
(Artioles 111 to XX111) 1s basically to set out supplementary trade 
rules (so as to prevent the tariff concessions granted from being 
nullified)--such as the elimination of quantitive restrictions, 
national treatment, etc. This Part also contains many of the excep- 
tions and safe-guards. On the other hand, Part ITI (Articles XXIV 
to XXXV) is largely concerned with matters which can be generally 
described as administrative. Part 1yl2 (Articles XXXVI to XXXVIII), 
as its title--Trade and Development--clearly indicates, is primarily 
devoted to the outlining of the principles and objectives applicable 
in this area. 

As indicated previously much cf the General Agreement was taken 
verbatim from the draft ITO Charter. As well GATT (according to 
Article XXIX) was expressly tied to the prospective 1T0. 3 Accordingly 
the Geneva Conference of April-October, 1947 was most relevant from 
the point of view of GATT, although al] preparatory work up to that 
time on the draft ITO Charter was also of some Significance. Whilst 
carrying out the other function--of negotiating tariff concessions-- 
the parties at the Geneva Conference were faced with a dilemma, the 
desire to immediately put into effect the tariff concessions obtained 
(so as to prevent market disruptions and speculation, as well as 


See 


12 GATT, Basic Instruments and Selected Documents (BISD) 13th Supple- 
Inenteat p.°2 (1965). 


13. Dam GATT at pp. 439-440. 
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75 
political opposition before the general agreement became Geman and 
the legal necessity for some countries to bring about changes in their 
laws inconsistent with the General Agreement. The solution applied 
was "provisional application" by a Protocol. '4 This Protocol permitted 
other Governments participating in the Geneva Conference until 30th 
June, 1948 to sign, and also allowed any nation to withdraw on sixty 
days notice. !° The General Agreement is thus applied by means of this 
Protocol (which became effective when the eight countries mentioned in 
the Protocol signed!®) or when similar Protocols were signed by other 


iW 


countries. The General Agreement has never come into force, '® 


even though Article XXVI provides for its acceptance and entry into 


force, |9 


The General Agreement rests on three essentials: (1) that trade 
should not be conducted on the basis of open-ended discrimination; 
(2) that tariff negotiations were of primary importance and that tariff 


ee 


14 The Government of Australia, Belgium, Britain, Canada, France, 
Luxemburg, The Netherlands and United States of America “undertake, 
provided that this Protocol shall have been Signed on behalf 
of all the foregoing Governments not later than 15 November, 

1947, to apply provisionally on and after 1 January, 1948: 

(a) Parts I and III of the General Agreement on Tariffs and 
Trade, and (b) Part II of that Agreement to the fullest extent 
not inconsistent with existing legislation. . . ."--55 UNTS 308. 


15 Idem. 

16 Jackson WORLD TRADE at pp. 898-899. 
17 Idem. 

ei NID NGs GRO fee GE 

19 Ibid., at pp. 87-89. 
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concessions are to be made under the principle of reciprocity;<2 and 


(3) that there be commitments regarding other non-tariff barriers. 
2. MOST-FAVOURED-NATION CLAUSE--NON-DISCRIMINATION 


It was generally believed that in strict economic terms discri- 
mination between countries was objectionable because it contributed 
to the distortion of international trade. *| It was argued that if 
there were no barriers to international trade, the consequences would 
be that "purchases can be made in the cheapest foreign market and 
Sales in the most lucrative. Such a system promotes the international 
division of labour and encourages each country to Specialize in the 
production of those things in which it enjoys the greatest comparative 


advantage. "2° 


From this it was suggested that it would be possible 

to achieve the maximum utilization of the world's resources and that. 
capital would be attracted to those parts of the world economy "where 

it can make the greatest net contribution to productivity. At the 

same time, productivity would be stimulated by competitive forces acting 


Z9 It was with this philosophy 


through the operation of market mechanism." 
in mind that the central commitment in the General Agreement was 
conceived to limit tariffs that could be applied mostly to the imports 
of specific goods, and the generalization of this to all GATT parties 
20 Schwarzenberger "The Province. . ." op. cit. at pp. 409-410. 

21 Gardner STERLING-DOLLAR at p. 13. 
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by the use of the MFN clause.<" 


2. Origin 


The MFN clause has been described as being medieval in origin,<> 


and was used in the capitulations,~° and later still, in the peace 
treaty after the First World War when "the victorious allies compelled 
the defeated States to grant them unilaterally the unconditional most- 
favoured-nation treatment. "¢/ The first example of the MFN clause 

in a treaty of commerce was believed to be found in a Treaty of Amity 
and Commerce between France and the United States concluded in Ve 
Also, the clause used to be "conditional", "unconditional" or "conditional 


29 


upon material reciprocity" ~ in form. From about 1860 (after the 


: : 3 
conclusion of the Chevalier-Cobden Treaty between France and Britain’) 
the European practice was to use the clause acorn eerie. On the 


other hand the United States practice, at least until 1922, was to 


24 The MFN clause in an agreement or treaty, usually between two States, 
generally contains the following: the promisor State undertakes an 
Obligation towards the beneficiary State to treat it or its goods on 
a footing not inferior to the treatment it has been giving or will 
be giving to the most-favoured-third State in pursuance of a 
Separate treaty or otherwise. 


25 1969 YEARBOOK OF THE INTERNATIONAL LAW COMMISSION Volume II 
(hereinafter cited as I.L.C. YEARBOOK) at p. 159. 


AS Mepales Girth MGT E 

2/ Ibids, at p. sl62. 
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78 
enter into conditional clauses. °° The difference between ae “uncon- 
ditional" and "conditional" clause had been described in 1940 by the 
_ United States" Department of State as being, that: 


. under the most-favoured-nation clause in a 
bilateral treaty on agreement concerning commerce, 
each of the parties undertakes to extend to the goods 
04 the country of the other party treatment no Less 
favorable than the treatment which <t accords to Like 
goods originating 1n any third country. The unconditional 
forum of the most- favoured-nation clause provides that 
any advantage, favor, prtvilege, on <mmuntty which one 
of the parties may accond to the goods of any third 
country shall be extended immediately and unconditionakly 
to the Like goods originating in the country of the other 
party. In this form only does the ckause provide for 
complete and continuous nondisertminatony treatment. 
Under the conditional foun of the ckause, netther 
party 44 obligated to extend imnediately and uncondt- 
Ahonakly to the Like products of the other party the 
advantages which 4t may accord to products of third 
countrtes An netuin for Aectprocal coneessions; 4t 48 obkt- 
gated to extend such advantages only 44 and when the other 
party grants concessions "equivalent'! to the concessions 
made by such third countries. 33 , 


As for the clause "conditional upon material reciprocity", this is a 
variety of a "conditional" clause since what it stipulates is that 
treatment is conditional upon the granting of material reciprocity (either 
expressly stated or can be construed in that sense from the provisions 
of the treaty or agreement). An example of this is Article 3 of the 
Convention on conditions of residence and navigation between Sweden 
and France signed in February 1954 at Paris which indicates: 

Subject to the effective application of rectprocrty, 


the nationals of each of the High Contracting Parties 
residing in the territory of the other Contracting Party, 


OCMELDIdetsecd CED) iol o105. 


33 Margery Whiteman DIGEST OF INTERNATIONAL LAW Volume 14 at p. 75] 
(1970). 
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Shakl have the right, in the territory of the other 

Contracting Party, under the same conditions as nationals of 

the most-favoured-nation, to engage in any commerce on 

Andustny, as well as in any fade on profession, that 4 

not reserved for nationals. 3 

Richard Snyder believes that for the United States the "conditional" 
clause was of benefit as long as she was a net importer and the primary 
Purpose was to protect her growing industrial system. With the 
radical change in the position of the United States in the world 
economy after the First World War, the only means for her successful 
penetration of the international markets was through the elimination 
of discrimination against American products in those markets. > The 
mechanism pursued then after 1922 by the United States was the use of 
the "unconditional" clause. The 1922 Treaty of Rapallo°° between 
Germany and the Soviet Union marked the Russian entrance on the scene 
of international trade. Commencing with that treaty, Russia concluded 


Ol, 


a series of agreements~’ on MFN basis. 


2.2 League of Nations 


The League of Nations, as previously mentioned, had in September 
1924 established the Committee of Experts for the Progressive Codification 


of International Law, who in turn had appointed a Sub-Committee (composed 


Some Commu me) 7d tee AL. 


35 R. C. Snyder THE MOST-FAVOURED-NATION CLAUSE: AN ANALYSIS WITH 
PARTICULAR REFERENCE TO RECENT TREATY PRACTICE AND TARIFFS at 
p. 243 (1948). 


30° L9SENTS #247" 


37. 1923 Danish-Russian Preliminary Agreement--18 LNTS 15 
1925 German - Russian Treaty--53 LNTS 85 
1930 British -Russian Temporary Commercial Agreement 
See LO leulise 409: 
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of the former United States' Attorney General George Wickersham and 
Professor Barbosa de Magalhaes) to consider: "If it be possible; 

and in what degree, to reach an international agreement concerning 
the principal means of determining and interpreting the effects of 
the most-favoured-nation clause in fan aeetne In his report George 
Wrerershan concluded that "it would not seem perenne, or desirable 
even if it were practicable to endeavour to frame a code provision to 


govern the case ,">" 


and he recommended that in cases of dispute over 
interpretation of MFN clauses a reference should be made to one of 
The Hague tribunals. 17 He also felt that there was no necessity to 
have substantive rules of interpretation in regard to the clause, being 
Satisfied with the ordinary rules of judicial interpretation. "| On the 
other hand, Professor Magalhaes was of the view that 

. . At was not onty desinable but possible to neach 

Anternational agreement [pertaining to the res governing 

the clause and] he saw no Legal, and more particularly 

no pokiticak abstackes in the way. [Such rules] which 

Should be framed. . . in harmony with Settled, practice, 

would prove very useful to economic interests. 
The Committee of Experts considered these reports at its third session 
in 1927 and decided that "the international regulation of these 


questions by way of a general convention, even if desirable, would 


encounter serious obstacles" and therefore the topic of MFN clause was 


38 League of Nations Publications, 1927, V. 10 (C.205.M.79. 1927.V.) 
oe) Mie ake fo, 

40 Jbid., at pp. 14-15. 

41 Idem. 
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8] 


not even placed on the list recommended by the Committee of Experts 


for coditicaticnt: 


The great depression in the early 1930s, as previously pointed 
out, brought about the abandonment of the gold standard (resulting 
in unstable exchange rates and the loss of free convertibility). As a 
result the world economy suffered a vicious circle of competitive 
devaluation, excessive protectionism, foreign exchange controls, 
bilateralism and the widespread use of quantitive restrictions in 
trade policy. With the virtual collapse of the international trade 
and payments system, there followed the emergence of discriminatory 
trading arrangements--Britain and other Commonwealth countries sought 
to solve the problem by a system of Imperial and Commonwealth Preferences.” 
The British example was taken up by most of the other colonial powers. 

The sixty-four nation 1933 World Monetary: and Economic Conference 
called by the Council of the League of Nations in London set up a 
Preparatory Commission of Experts, who under the heading of "Tariff 
and treaty policy" devoted special attention to the MFN clause as 
applied to eee relations.” Its Sub-Commission on Commercial 
Policy in the report presented, outlined the problems of the MFN clause 

. Studied by the Sub-Commission especially from the 

poant of view of exceptions that might be alowed in 

onder to make its application more elastic and better 

sutted to present conditions. 


There was a general optnion in favour of the 
maintenance of the most-favoured-nation ckause, in 4th 


ASeelD Vd eat Doel. 


44 Green "Commonwealth Preferences" Board of Trade Journal 1551 
(31 December 1965). 


WO eN UOC mCe4G.Nale, 1933, ll at pz 30: 
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unconditional and unrestricted form--natwally with 

the usually recognised exceptions--sinessing the 

pornts that 4t represents the basis of all Libenak 
commercial policy; and that any general and substantial 
reduction of tarigés by the method of bilateral treatios 
4s onky possible 44 the ckause is ummestricted; and 
that this method would avoid the constant resumption 

Of negotiations. 

However, certain delegations manifested a strong 
tendency in favour of aklowing new exceptions in 
addition to those hitherto unanimously admitted, on 
the ground that, although the unconditional and 
untesinicted most-favoured-nation cLause does, under 
normal conditions, secure for trade the indispensable 
mnunun of guarantees and prevents arbitrary and 
discriminatory treatment, 44 insisted upon with too 
great rgidity, 4t may obstruct L444 own purposes in a 
pertod of crisis and difficulty such as we are now 
passing through. 

As regards the nature of these exceptions, opinion 
differed very widely, and the following recommendations 
were made: 


An exception in favour of collective conventions for 
the reduction of economic barriers, open to all 
COUNTALES ; 


An exception tn favour of agricultural products; 


An exception 4n favour of agreements artsing out of 
historic ties between certain countries, subject to 
a favourable opinion by the Counctl of the League 
04 Nations; . 


An exception in favour of agreements binding only those 
countries which undertake to accept a certain regime and 
to matntatin a eertatn standard of Living for therr 
population; 


An exception in favour of the.agreenents contemplated 
at Stresa and tn favour of regional and collective 
agnheements concluded under the auspices of the League 
0f Nations; 


An er based on reciprocity and equitable treat- 
ment. 


AGS WeNemUOCeUe 455 aMac20. 1933, I] at pp. 22-23; 
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2.3 United Nations 


The next significant development in this field is the post- 
Second World War period which witnessed a far-reaching attempt at 
the reorganization of the world economy. As mentioned the central 
commitment in the General Agreement was found in Article I (i) 
which establishes the obligation of the general MFN treatment. The 
contents of the major MFN clause in the General Agreement have been 
described by John Jackson as "divisible into two concepts: (1) the 
scope of the clause, i.e., to what activity does it apply? and (2) 
the obligation of the clause, i.e., what does it require?" "° He 
sets out the two concepts in the following way: 


Whees00pe.. . 


(1) Customs duties and charges of any kind imposed on 
on An connection with: 


(a) Amportation, 
(b) exportation, and 
(c) “nternational transfer of payments for imports 
ON exports; 
(2) The method of Levying such duties and charges; 
(3) Al2 rules and formalities in connection with: 


(a) Amportation and 
(b) exportation; 


(4) ALE matters referred to in Anticke III, paragraph 2, 
and Anticle III, paragraph 4 (which cover snternal 
taxes and regulatory Laws). 


~ (5) AL of the above apply only to products. 


ey C8707. @ te 


47 Dam GATT at p. 392. 
48 Jackson WORLD TRADE at p. 256. 
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The second or "obligation" . 


[A]ny advantage, favour, privilege on immunity granted 

by any contracting party to any product originating 

An on destined for any other country shall be accorded 
Ammediateky and unconditionally to the Like product 
onrginating 4n or destined gor the territories of all 

other contracting partis. 4 

This particular clause was held to have been modelled on the 


standard MFN clause drawn up by the League of Nations ,°2 


and the text 
was substantially similar to that found in the United States' 
"Suggested Charter for the International Trade Organization" submitted 


Sethe 


to the 1946 London First Session of the Preparatory Committee. 
objectives for the reconstruction of the world economy after the 
Second World War, it was felt, demanded the establishment of a multi- 
lateral system based on the general concept of the MFN clause. At 
that time it was firmly believed that the MFN clause was the best means 
of correcting past errors and upholding non-discrimination and thereby 
ensuring equality of treatment”< within the framework inspired by the 


ideals of free trade.>° 


2.4 Egalitarian Character of MFN Clause 


It should be pointed out that during this period the MFN clause 


had also developed an egalitarian character. Thus, in the Case Concerning 


ACME iceeateppeecoo-20/. 

SOME Did smauepemcbe: 

SimeUeNemDOc mm E/Ane/d AGli/25eat, pee 2)(1946). 

52 Schwarzenberger “The Province... ." op. cit. at p. 411. 

53 Eric Wyndham White "Order in International Trade Relations: the 


Role of the General Agreement on Tariffs and Trade" GATT Inf./128 
(1969). 
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Rights of Nationals of the United States in ‘nei (Gate V. Cesena ce 

the International Court of Justice interpreted the MFN clause found in 

the treaties before it in accordance with the intention of the 

parties and the general nature and purpose of the MFN clause, by 

Stating that these treaties ". . . show that the intention of the most- 

favoured-nation clause was to establish and to maintain at all times 

fundamental equality without discrimination among all of the countries 

concerned. "2° The essential idea behind the MFN clause was that 

equality of treatment could be attained by its application. It has 

been held that MFN treatment "transposes equality under international 

law into the’ economic field."°° 
As for the scope of the rights arising out of the clause, the 

beneficiary's right to MFN treatment extended to all favours given by 

the conceding State to a third State independently of the fact whether 

the favour granted originated in a treaty, in the practice of reciprocity 

or in the operation of the municipal law of the promisor. >” This 

right, it has been held in the Anglo-Iranian 0i1 Company Case (Juris- 

diction),°° was created by the treaty embodying the MFN clause and not 

by the treaty between the conceding State and the third State, which 


was a res inter alios acta for the beneficiary. The International 


54 1952 International Court of Justice Reports 176. 
S5MBID TCs) auepealozs 


56 Hector Gros Espiell "The Most Favoured Nation Clause" 5 Journal 
of World Trade Law 29 at p. 35 (1971). 


57. Lord McNair THE LAW OF TREATIES at p. 280 (1960). 
DEMNIS2 IeGrduekep. 93: 
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Court of Justice described this in the following way: 


The treaty containing the most-gavoured-nation 
clause 44 the treaty upon which the United Kingdom 
must rely. It 4s this treaty which establishes the 
juudical Link between the United Kingdom and a third- 
party treaty and confers upon that state the nAghts 
enjoyed by the third party. A third party treaty, inde- 
pendent of and isolated from the basic treaty, cannot 
produce any Legal effect as between the United Kingdom 
and Inan: it is nes inter alias acta. 9 


Sir Gerald Fitzmaurice was of the Opinion that "there can be 
little doubt that the Court's was the correct view as a matter of 


general principle. "2 


In describing the relation between the treaty 
containing the MFN clause and the subsequent third-party treaty he 
observes "[I]f the later treaty can be compared to the hands of a 
clock that point to a particular hour, it is the earlier treaty which 


constitutes the mechanism that moves the hands round. "©! 


a also 


The Ambatielos Case (Merits: Obligation to arbitrate 
raised within the context of the MFN clause the question of the 
"ejusdem generis" rule. The Commission of Arbitration on the Ambatielos 
claim (set up as result of the Prreenat tonal Courtes decisicmeinsits 


March 1956 Award°? affirmed the application of the ejusdem generis rule 





SIeelbideeeatsp. 109 

60 Gerald Fitzmaurice "The Law and Procedure of the International 
Court of Justice, 1951-54: Points of Substantive Law Part II" 
S-AURItoenbeelntulels=20hat pp? 87-88 (1957). 


61 Idem. 


62 Although the International Court of Justice had held (1.C.J. Rep.1952, 


p. 46) that it had no jurisdiction to deal with the Merits, at 
the same time it found it had jurisdiction to decide whether 
Britain was under an obligation to submit the dispute to arbi- 
tration and came to the conclusion that the matter should go to 
GUD ICrd ti One vtad, Rep. 1953, p..10. 


63 United Nations REPORTS OF INTERNATIONAL ARBITRAL AWARDS Volume XII, 
UN RancoLecmNG, wl IGoeVno. » ab ps CSP TIAlISOy 23 Tel. RiGp. 7306. 
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87 
by stating that "the most-favoured nation clause can only attract 


matters belonging to the same category of subject as that to which the 
clause itself relates. "0" In applying the foregoing rule to the genus 
of "matters of commerce and navigation, "°° the Award held that 


.. . "the administration of justice", which viewed 

an Asolation, 45 a subject-matter other than "commerce" 
and "commerce and navigation", but this is not 
necessartly 40 when 4t 44 viewed in connection with 
the protection of the rights of traders. Protection 

of the rights of traders natwrally finds a place among” 
the matters dealt with by treaties of commerce and 
navigation. 

Therefor 4t cannot be said that the administration 
of justice, in 50 far as it is concerned with the 
protection of these rights, must be necessarily excluded 
from the fteld of the application of the most-favoured- 
nation ckause, when the Latter includes "all matters 
nekating to commerce and navigation", 66 


Georg Schwarzenberger holds that with respect to the rules of 


international law pertaining to the MFN clause, the above three cases 


decided by the International Court of Justice are real "sedes materiae".°/ 


It must be mentioned that the MFN clause has also been under 
discussion by the International Law Commission, when it was requested 


by several representatives at the Sixth Committee of the General 


Goma Ddetemd Capos 07, 


65 Article X of the 1886 Anglo-Greek Treaty read: "The Contracting 
Parties agree that, in all matters relating to commerce and 
navigation, any privilege, favour or immunity whatever which 
either Contracting Party has actually granted or may hereafter 
grant to the subjects or citizens of any other State shall be 
extended immediately and unconditionally to the subjects or 
citizens of the other Contracting Party; it being their intention 
that the trade and navigation of each country shall be placed, 
in all respects, by the other on the footing of the most-favoured- 
nation"--(1953) I.C.J. Rep. at p. 19. 


66 REPORTS OF INTERNATIONAL ARBITRAL AWARDS Vol. XII op. cit. at 
De Os. 


67 Georg Schwarzenberger INTERNATIONAL LAW AS APPLIED BY INTER- 
NATIONAL COURTS AND TRIBUNALS Third Edition at p. 240 (1957). 
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88 
Assembly in 1967 to deal with the MFN clause as part of the general | 


law of treaties cc 


The International Law Commission, in view of the 
above interest, and in order to clarify the legal aspects of the MFN 
clause, decided to deal with it by the appointment of a Special 


Rapporteur. °° 


At its twentieth session in 1968 the International Law 
Commission discussed the subject and considered that the focus sheuld be 
“on the legal character of the clause and the legal conditions governing 
its application. . . . [The International Law Conmission] to clarify the 
the scope and effect of the clause as a legal institution, in the 


u/0 


SOnLe<te0led lleaSpeccsuOt 11S practical application. On the basis 


of the instructions given to him the Special Rapporteur presented a 


number of reports’! 


and even prepared eight draft articles on the 

clause along with a commentary.” The International Law Commission 
discussed these draft articles at its twenty-fifth session in May-July 

1973 and appointed a Drafting Committee.’ The Drafting Committee presented 
its first Proposed Draft Articles,’ dealing with expressions such as 


e 
“granting State", "beneficiary State" and "third State"/> (draft Article 


2); the scope of the articles (draft Articles 1 and 3) was confined to 


DomJO es vbeGes LEARBOOK VOleel I otsp 25 369.. 

69 Idem. 

(Ome [oGeleleCeayEARBOOK Vole livat poo223. 

71 U.N. Doc. A/CN.4/257 and Add. 1, and A/CN.4/266. 
72 Idem. 

(Omi Sale Cree AREUUK VOlA 1 eteppeo9 seu Sed, 

HAS IDId. 3 at pp. 183-187. 

JS eLDAd sects walS4. 
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treaties--as defined in the Vienna Convention on the Law ere 
between States; the MFN clause was defined as "a treaty provision 
whereby a State undertakes to accord most-favoured-nation treatment 

to another State in an agreed sphere of relations"/© (dratt Articie 4); 
MFN treatment was defined as "treatment by the granting State of the 
beneficiary State or of persons or things in a determined relation- 
ship with that State, not less favourable than treatment by the granting 
State of a third State or of persons or things in the same relationship 
with a third State" (draft Article 5); the legal basis of MFN treat- 
ment was stated as being: "Nothing in the present articles shall 
imply that a State is entitled to be accorded most-favoured-nation 
treatment by another State otherwise than on the ground of a legal 
obligation" (draft Article 6) and as far as the source and scope of MFN 
treatment was concerned, the right of the beneficiary State to MFN 
treatment was anchored in the MFN clause, being the exclusive source 
of the beneficiary State's rights (draft Article 7),/7 

As previously stated MFN clauses were generally to be found in 
bilateral agreements or treaties. In contradistinction to the bi- 
lateral approach, the General Agreement in fact utilized a multilateral 
MFN system. The advantages of this are vividly illustrated by John 
Jackson: 

Tf a most-favoured-nation clause 45 generally inserted 
An bikatenal trade treaties, then when nation A agrees 
with nation B to reduce tariggs on widgets, A may have to 


grant the same reduction to C under a prion trcaty which 
has MFN. But A will be able to extract from B onky such 


76 Idem. 
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nectpnocal tanthf reductions that compensate B's 
advantage received from A. C wilh get a windfall. 
This knowkedge will inhibit A from offering very much 
to B tn their negotiations, at Least as to goods 
which are traded with nations other than B. The 
only way out of this dilenma is fon A, Band C to 78 
negotiate "together". This GATT attempts to allow. 


On the other hand, Georg Schwarzenberger believes that "the greater the 
number of parties to a multilateral agreement agopting the most- 
favoured-nation standard, the more meaningless this standard becomes" /? 
because he feels in the case of multilateral agreements, third- 
parties are only the non-signatories. 

Recently, the nature and effect of the clause has been described 
as having 


- + « aA haunonizing and Levelling effect. Aethough until 
quite recently the clause appeared mostly in bilateral 
tneaties, it now transcends the btlateraliam of commercial 
relations and produces.a tendency to multilateralism. Its 
effect 4 automatic. Since the provision ensuring favours 
to a third party applies automatically vis-a-vis the 
beneficiary, it renders the conckusion of new individual 
agreements superfluous. It_ean be Linked to most diverse 
systems of economic policy, 80 to gree trade as well as to 
protectionism. Embodied in commercial treaties, it creates 
favourable conditions for the development of mutual com- 
mercial relations between States. It consists af twa 

matn gactons: the Genes of favours and the elimination 
0f discrimination. 


Besides the above general obligation the General Agreement has 


78-—-dohn H.-Jackson-“The- Puzzle’ of GATT" 1 J.W.T.L. 131 at pawl 45 
(1967). ; 


(ee ochwirzenperdame Ihe sProvincezs.. .| 8 Ope Clti.sat p. aia. 

80 "The system of the most-favoured-nation treatment which creates 
a Situation of equal rights for the States participating in 
international trade does not and cannot affect the economic 
system of the States"--1968 I.L.C. YEARBOOK Vol. II at p. 168. 


81. Idem. 
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9] 
numerous other provisions dealing with the rule of non-discrimination 
and MFN treatment. MFN treatment relating to traffic in transit is 
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| found in Article V (5);~" for marks of origin in Article IX CUO’ amare 


quantitive restrictions in Article XIII (1). In Article Reena Dp hee 
is the provision for the application of the general principles of 
non-discriminatory treatment to the foreign purchases and sales of 
State-trading enterprises. These clauses along with the general obli- 
gation have been classed among "the provisions of GATT establishing 
the rule of non-discrimination. "°° 
It has been correctly stated that 
GATT 44 "riddled with exceptions", .. . there ane a 
number of provisions that oe the GATT obligations under 
vartous clreumtanees. But arguably these provisions are 
essential to an institution as new (and ee expert- 
mental) as GATT, which purports to regulate the complex 
and politically sensitive subject of international trade. 
The escape clauses and exceptions provide the necessary 
glexrbibity without which the General i aes might 
never have been concluded or might never have engyred AN 
the face of the pressures that have bugfeted tt. 
As stated, it is clear that the obligation of non-discrimination and MFN 
treatment was not an absolute one and exceptions were permitted by 
the General Agreement. These exceptions were either those provided 
for in the General Agreement itself or those granted by the CONTRACTING 


PARTIES. 
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86 Jackson WORLD TRADE at p. 535. 
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We first deal with the former. The historical or "grandfather" 
type clause preferences can be divided under four headings: (1) 
excepted preferences listed in Article I--those that do not require 
the elimination of certain preferences relating to import duties or 
charges in force on established base dates; (2) possible “existing 
legislation" preferences in matters of internal taxation and regulation 


ee and (4)°9 (this is expressly made subject to 


under Article III (2 
the Protocol of Provisional Application provision”); (3) preferential 
quota restrictions expressly excepted in Article XIV (5) by reference 
to Annex A: (4).preferences expressly excepted by a later protocol 
of accession or provisional accession. ?¢ 
Other exceptions under this category are the so-called "general 
exceptions" which apply to any GATT obligation, such as the general public 
morals and health regulations under Article xX; 22 the security excep- 


94 


tions under Article Xx!I, and the escape clause--emergency action 


95 : Sack 
Then there are the explicit 


affecting imports--under Article XIX. 
exceptions referring primarily to MFN type obligations, which include 


the Article x1y%6 exception for quantitive restriction in case of balance 


88 Dam GATT at p. 396. 
89 Idem. 
908 lbidy. eat pp. 396 and 46/. 





91 Ibid., at pp. 448-449. 





Oem bids sedtapp. 34173590: 
JoueiDid,, au. Dp. 42/428. 
94 Ibid., at pp. 428-429. 
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93 
of payments difficulties; retaliatory powers under Articles XII (4a)?! 


98 


and XVIII (21)~~ for the discriminatory application of quantitive 


restrictions; the Article XXIV29 exception for customs union, free 
trade areas, frontier traffic, etc.; Article xxxy 100 non-application 
provision and Article xx 10 Suspensive power. Also reference 

should be made to the anti-dumping and countervailing duties provisions 


under Article VI (2) and (3), 102 


By its very nature, anti-dumping and 
countervailing duties cannot be other than discriminatory. 

As for the exceptions granted by the CONTRACTING PARTIES, there 
is the provision for waivers authorizing discriminatory treatment under 


Article XXV (5); 10° and preferences in favour of developing countries 


under the same provision, as well as under Article XXXVI (3,104 
It is held that one object of MFN treatment "is that it reduces 
or eliminates the legal consequences of product origin, often making. 


Tt unnecessary for a custom s otticial to establish origin. "19° 


3. NATIONAL TREATMENT AND NON-TARIFF BARRIERS 
According to Georg Schwarzenberger the "standard of national 
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105 Jackson WORLD TRADE at p. 207. 
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94 
treatment provides for inland parity, that is to say, equality of 
treatment between nationals and foreigners." 10% He gives as an 
example of this the Reciprocity Treaty of 5 June 1954197 between Britain 
and the United States which established that in "return for the grant 
of tariff reciprocity, and subject to a right of revocation upon 
notice, the British government granted freedom of navigation on the 
river St. Lawrence and its canals to the inhabitants of the United 
States on the basis of the standard of national treatment." !98 
Another example of this can be found in The Ambatielos Case where the 
Anglo-Greek Treaty of Commerce and Navigation of 1886 in Article XV in 
paragraph 3 provides as follows: 

The subjects of each of the two Contracting Parties 

An the dominions and possessions of the other shake have 

free access to the Courts of Justice for the prosecution 

and defence of thetr rights, without conditions, restri- 

cetions on taxes beyond those imposed on native subjects, 

and shakk, Like them, be at Liberty to employ, in all 

causes, thercr advocates, attorneys on agents, from 

among the persons admitted to the exercise of thor ¢ 

progesstons according to the Laws of the country. 9 

In the General Agreement "national treatment" means that imported 
goods will be accorded the same treatment as goods of local origin with 
regard to governmental regulation and taxation. The "national treatment" 


110 but there are also 


obligation is primarily centred in Article III, 
106 Schwarzenberger "The Province . . ." op. cit. at p. 410. 
107. British and Foreign State Papers, Vol. 44 at p. 28. 


108 Georg Schwarzenberger ECONOMIC WORLD ORDER? A Basic Problem of 
International Economic Law at p. 14 (1970). 


109 I.C.J. Rep. 1953 at p. 20. 
110 Dam GATT at pp. 396-397. 
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provisions found in Article yy 


(relating to cinematograph films), 
as well as Article yyy 12 (concerning subsidies and the border tax 
adjustment question which are closely tied to national treatment). 
Article III (1) lays down the general obligation regarding the 
use of internal governmental measures to protect domestic products, while 
Article III (2) specifies that products imported shall not be subject 
to internal taxes or other charges in excess to those applied to 
domestic products and further internal taxes or other charges shall 
not be applied contrary to the principles set out under paragraph 1 
above. Kenneth Dam holds that paragraph 1 does not set out principles 
in fact but merely states that internal taxes should not be used "so 


ulus 


as to afford protection to domestic production, besides, in his view 


the scope is further restricted by the Interpretive Note which deals with 


the question of competitive and substitutable products; 'c 


ING ONS 
important to remember that the obligation to exclude discriminatory 
internal taxes and other internal charges was not confined to Schedule 
items but applied to all goods. 

Right from the beginning there were problems in deciding what 
amounted to an "internal tax"; “other charges"; "like products"; 
"governmental procurement"; etc. In fact, an Interpretive Note was 


115 


added in Annex I which indicated that just because a tax is collected 


111 Ibid., at p. 398. 
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96 
or enforced at the time or point of importation it can nevertheless 
still be regarded as being an internal tax or other internal charge. 
Further, the article referred not only to internal taxes and other 
charges, but also to laws, regulations and requirements affecting 
internal sale, offer for sale, purchase, transportation, distribution 
or use of products, and internal quantitive regulations. It is clear 
that in all of this, the question of origin of goods was of some impor- 
tance, which meant that there were more problems in also determining 
what amounted to "origin of goods" as well. 

Also, the CONTRACTING PARTIES in 1957 adopted a report which said 
that “requirements going beyond the obligation to indicate origin would 
not be consistent with the provisions of Article III, if the same 
requirements did not apply to domestic producers. of like products." '!6 

It must be pointed out that Article III, like the other provisions 
found in Part Il; is subject to the Protocol of Provisional Application, 
and therefore, does not prohibit the continued application of discri- 
minatory measures in effect on base dates (or on those dates made 
applicable in protocols of accession). However, although discriminatory 
internal taxes and other charges in effect can be continued, they cannot 
be increased. 

Government procurements for governmental purposes and not for 
commercial resale were exempt from national treatment obligations 
(Articlesli1 {8)). Also, Article 111 (3) permits internal tax diseri- 
mination specifically authorized under a previous trade agreement in 
force before the General Agreement until such time as release from such 
obligation can be obtained, Further, in the Interpretive Note is 


ee ee 


116 GATT, BISD 5th Supp. at p. 105 (1957). 
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also found an exemption which permits the continuation of internal taxes 


imposed by local governments (which is Subject to Article XXIV (12) 117) 


inconsistent with Article 111, 118 


119 


As for non-tariff barriers, it is stated that "a contracting 


party is not required to lower tariffs in the absence of special agree- 


ment, the general principle with respect to non-tariff barriers is 


120 


One of immediate abolition. The General Agreement does not contain 


a general provision on non-tariff barriers but in fact deals with 


certain types of non-tariff barriers separately, for instance, 


quantitive restriction in Article x1; !2! 


122 


anti-dumping and counter- 


vailing duties in Article VI; fee charges connected with importation 


a 
and exportation by custom's officials under Article vir; 123 marks 


124 


of origin in Article IX; publication and administration of trade 


126 


regulations in Article x; 125 subsidies in Article XVI; state-trading 





117. Dam GATT at p. 434. 

118 Ibid., at pp. 396-397. 

119 Non-tariff barriers has been defined as “any law, regulation, 
policy or practice of a government other than an import duty 
that has a restrictive effect on trade"--Kelly "Non-Tariff 
Barriers" in Bela Balassa (ed.) STUDIES IN TRADE LIBERALIZATION: 
PROBLEMS AND PROSPECTS FOR THE INDUSTRIAL COUNTRIES at p. 266 
(1967). 

120 Dam GATT at p. 19. 

121 Ibid., at pp. 407-408. 

122 Ibid., at pp. 400-402. 
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124 Ibid., at p. 405. 
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98 
in Articles II (a), 127 eel (a) '28 and xvir; 129 governmental assistance 
for economic development in Article xvi, #39 

In GATT the Committee on Trade in Industrial Products! 2! had been 
assigned to oversee non-tariff barriers. In 1967 the CONTRACTING 
PARTIES in a major policy statement concerning one of the objectives 
of future GATT work stated: 

An Anventory of non-tariff and para-tanthf barriers 

agfecting intemational trade will be drawn uy. 

Contracting parties should, accordingly, notify the 

Secretariat by 30 Aprth 1968 of the non-tarigs 

barriers, both governmental and non-governmental, which 

they wish to be inekuded in the inventory. The 

Secretariat will consolidate the notifications 

necerved and transmit these to the Committee by 30 

May 1968 for analysis. On the basis of the report 

of the Committee, the Council is instructed to 

establish approprtate machinery to deal with the 

problems identified with the inventory. 132 

The secretariat inventory compiled from the notification received 


listed 800 non-tariff barriers! 9 


utilized by GATT member countries. 
The notifications have been divided by the Secretariat into five 
categories: 


(1) Government participation in trade. This category 
Anckudes production and export subsidies, government 


T2/S ib ds, Patip 213943 

ZOOL Did. iatipAlsg96. 

[ZO mri bids, sacppeed ys 4 Ce 

130 Ibid., at pp. 418-426. 

131 GATT Doc. L/2967. 

132 Jackson WORLD TRADE at pp. 519-520. 


133 GATT ACTIVITIES IN 1969/70 Sales No.: GATT 1970--4 at p. 14 
(1970). 
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procurement practices, state-trading, and ‘trade- 
diverting 4nvestment. 


(2) Customs and administrative entry procedures. These 
are the so-called "para-tarif{" barriers; they 
anckude valuation procedures, questions of customs 
chassrfication, anti-dumping practices, and docu- 
mentation requirements. 


(3) Standards involving imports and domestic goods. 
Thts covers health and safety negukations imposing 
technical on testing requirements, and rukes on 
packaging, Labelling on marking. 
(4) Specific Limitations on smports and exports, such 
as quantitive Amport nestrictions, btlatenak agnee- 
ments, export restraints and Licensing arrangements. 
(5) Restraints on amponts and exports through the price 
mechanism, such as prion deposits, variable Levies 
and fiscal adjustments. 134 
An example of a non-tariff barrier is the so-called "American 
2 
Selling Price (asp) 189 system. This system applies only to imports of 
benzenoid or coal-tar chemicals; rubber-soled footwear; canned clams 


and wool-knit gloves. !36 


The customs valuation provides that "whenever 
such imports compete with a domestic product, the rate of duty shall be 
based not on the value of the imported good, which is the normal pro- 


Leer 


cedure, but rather on the value of the domestic product." 
although inconsistent with Article VI (2), is permitted by the existing 
legislation provision of the Protocol of Provisional Application. In 


urging its elimination during the Kennedy.Round reliance was placed on 


the grounds that the ASP provides |78 a very high level of protection 


134 Ibid. , ae (eon eae 

135 Fulda and Schwartz CASES at pp. 212-214. 
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in comparison with the duties Saree other American domestic 

industries and virtually all duties on foreign products; it is incon- 
Sistent with the customs practice of all foreign trading countries in 
industrial goods; it provides the American manufacturer with unique and 
unfair advantages and the ASP does not permit a foreign exporter to 

know at the time of the contract whether the goods will be subject to 

ASP and what the ASP will be. In return for European concessions on 
certain non-tariff barriers the United States agreed, subject to Congres- 


139 


sional approval, to eliminate the ASP on three of the products-- 


bezenoid chemicals; canned clams and wool-knit gloves--at the Kennedy 

Round, 19 
As tariffs were reduced (and the Kennedy Round was credited with 

bringing about many reductions /7"} the significance of non-tariff barriers 

to international trade gained greater prominence. Although it is clear 

that an internal tax which discriminates against imported goods can 

be as effective a protectionist substitute as a tariff; just as govern- 

mental regulations, utilizing subtle devices like labelling and 

packaging requirements can similarly be protectionist in scope; it is 


almost impossible to measure such non-tariff obstacles distortive effect. 
4. TARIFF NEGOTIATIONS AND TARIFF CONCESSIONS 


At the First Session of the Preparatory Committee in 1946 in 


139 John B. Rehm "Developments:in the Law and Institutions of Inter- 
national Economic Relations--The Kennedy Round of Trade Nego- 
tidwionser oc Ame. Int 1. be 403 "ats pp. 416-470: 


140 Fulda and Schwartz CASES at pp. 209-217. 


141 Dam GATT at pp. 56-57. 
See, also Fulda and Schwartz CASES at pp. 204-208. 
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London, rules for the conduct of multilateral negotiations were drawn 
up, /4? and between April and October 1947 in Geneva the first multi- 
lateral tariff conference (or round) took place. The General Agreement 
contained the results of that first round of tariff negotiations. The 
procedure adopted at that first conference required the holding of 
Simultaneous bilateral negotiations between pairs of countries, with 
all participants being informed of the progress of the negotiations. 
In this way the resulting concessions were generalized among al] 


participants. | 


An interesting feature was the fact that countries, 
in deciding the concessions they were prepared to offer, were able to 
take note of the indirect benefits they might expect to gain as a 
result of all bilateral negotiations. It must be noted that none of 
the concessions were final until the end of the conference, when an 
appraisal by each participant could be made of the totality of his 
concessions with the totality of concessions of all other parties. In 
this way at Geneva in 1947 twenty-three countries completed some 123 
bilateral agreements in seven months, and at that time it was believed 
that the concessions made were to affect about half of world Pradcnuaa 
The second round of tariff negotiations was held in Annecy in 


1948, where 147 bilateral agreements were completed in five teehee 


142 "Multilateral Trade Agreement Negotiations" Annexure 10-- 
PREPARATORY COMMITTEE LONDON FIRST SESSION--U.N. Doc. E/PC/T/34. 


143 Dam GATT at pp. 62-63. 

144 Gerard Curzon MULTILATERAL COMMERCIAL DIPLOMACY: THE GENERAL 
AGREEMENT ON TARIFFS AND TRADE AND ITS IMPACT ON NATIONAL COM- 
MERCIAL POLICIES AND TECHNIQUES at p. 81 (1965). 


145 Idem. 
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The third tariff round was held in Torquay in 1951, when 147 bilateral 


agreements were completed between thirty-one countries. |76 


During this 
third conference, the question of the so-called "low tariff" countries 
arose, Since in the first two rounds the Benelux and the Scandanavian 
countries, having bound their tariffs at low levels, had little to 

offer in the way of tariff reductions in further negotiations. On the 
other hand the so-called “high tariff" countries were not prepared to make 
further reductions vis-a-vis these countries merely in return for a 


147 


re-binding of the reductions already conceded. This problem led 


the CONTRACTING PARTIES to review the effectiveness of the negotiating 


procedures at their fourth Session in 1950, 148 


149 


The fourth round was held in Geneva in 1956, and the fifth 


conference lasted from September 1960 to July 1962 and fell into two 
[= 5 
parts. '°° The first part concerned the re-negotiations then taking 


place with the European Economic Community, while the second Darteon 


the conference was called the "Dillon ana. 


4. Kennedy Round 


All previous negotiations including the Dillon Round had been 


146 Idem. 

147. Dam GATT at pp. 61-68. 

148 GATT Doc. CP.4/1-45. 

149 GATT BISD 4th Supp. 74. 

150° GAR .BISD-8th, Supp. 114. 

151 In the Dillon Round, 4,400 tariff concessions were made, of this 


160 were of any export interest to the developing countries.-- 
Dam GATT at p. 230. 
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conducted on a product-by-product basis, and were almost entirely 
confined to tariffs. The experience gained in these tariff conferences 
led the CONTRACTING PARTIES to conclude that the traditional procedures 
for tariff negotiations were no longer adequate to face the changing 


conditions of world trade. When the 1964 seventh conference or the 


152 


Kennedy Round was held, the pre-conference Ministerial meeting in 


May, 1963, laid down directives, which contained, inter alia: 


(4) to hold comprehensive trade negotiations 
Starting in 1964, with the widest passible 
partictpation, 


(<i) that the negotiations should cover all classes 
of products, inckuding agricultural and 
prunary products; and should deal with both 
tongs and non-tariff) barriers, 


— 


(4X) that the tart§§ negotiations should be based upon 
a plan of substantial Linear, across-the-board 
Zar}, reductions, with a bare minimwn of excep- 
tions which should be subject to confrontation 


and justification, 


(cv) that the trade negotiations should provide for 
acceptable conditions of access to world markets 
for agricultural products, 


— 


(v) that there was a problem for certain countries 
with a spectak economic or trade structure such 
that equak Linear tariff reductions may not 


provide an adequate balance of advantages, and 


(vi) that every effort shall be made to reduce barriers 
to exports of the Less-devekoped countries, but 
that the developed countries cannot expect to 
hecerve HE from the Less-developed 
countries, !5 


The negotiations between the developed countries were held on the 


JSZee OM tepisSDelaty supp. 36. 


153 THE ACTIVITIES OF GATT 1964/65, Sales No.: GATT/1965- 4, at 
pp. 17-18 (1965). 
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basis of reciprocity and covered mostly items other than agricultural 


products. 


across-the-board or linear approach, and the negotiations dealt with 


Also, the Kennedy Round was concluded on the basis of the 


both tariff and non-tariff barriers. Further, in March 1965, special 


procedures for the participation of the developing countries were 


agreed upon; this in fact provided that the developing countries 


intending to participate in the negotiations should receive details 


of offers made by the developed countries on items of export interest 


to them, before the developing countries themselves indicated the 


contribution they would make to the objectives of the negotiations. 


A special committee was also struck to oversee the negotiations invol- 


ving developing countries. 


"Tokyo Declaration" (in anticipation of the Tokyo Round) which stated: 


154 


4.2 Tokyo Round 


The ministerial meeting held during September 1973 issued the 


ib 


. The Ministers hope that the negotiations will 
Anvolve the active participation of as many countries 
as possrcbhe. 


The negotiations shall aim to: 


--achieve the expansion and ever-greater Liberalization 
0f world trade and Ampnovement in the standard of 
Living and welfare of the people of the world, 
objectives which can be achieved, inter alia, through 
the progressive dismantling of obstackes to trade 
and the smprovement of the Anternational sramework 
for the conduct of workd trade. 


~-Secunre additional benefits for the Antennational 
trade of developing counties 40 as to achieve a 
Substantial Anerease in their foretgn exchange 


Dal Cieearc. cm Dames 
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earnings, the diversification of their exports, 
the acceleration of the rate of growth of their 
trade, taking into account their development needs, 
an amprovement in the possibilities for these 
countries to participate in the expansion of 
workd trade and a better balance as between 
developed and developing countries in the sharing 
of the advantages resulting from this expansion, 
through, in the Largest possible measure, a 
Aubstantiak improvement in the conditions of 
access for the products of interest to the 
developing countries and, wherever appropriate, 
measures desrgned to attain stable, equitable 
and nemunerative prices for prtmary products. To 
this end, co-ordinated efforts shakl be made to 
Sokve in an equitable way the trade problems of 
akk participating countries, taking into account 
the specific trade problem of the developing 
COUNTNLES . 


To this end the negotiations should aim, inter alia, 
Xo: 


(a) conduct negotiations on tariffs by employment of 
apptoprtate formulae of as genenal application 
ask possrible; 


(b) xeduce on eliminate non-tariff measures on, where 
this 48 not appropriate, to neduce or eliminate 
their trade nesinicting or distorting effects, and 
to bring Such measures under mone egfective inter- 
national disetpline; 


{c) t4nclude an examination of the possibilities for the 
co-ordinated reduction on elimination of all barriers 
fo trade in Selected sectons as a complementary 
technique; | 


(d) tnckude an examination of the adequacy of the multi- 
Lateral safeguard system, considering particularly 
the modalities of application of Article XIX, with 
a view to gurthering trade Liberalization and preserving 
Ath Nesults; 


(e) tnekude, as regards agriculture, an approach to nego- 
Anations which, while in Line with the generak 
objectives of the negotiations, should take account 
of the spectal characteristics and problems in thes 
Sector; 


(§) treat tropical products as a special and prtortty 
Sector. 
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The negotiations shall cover tariffs, non-tariff 
barriers and other measures which <mocde on distort 
Anternational trade in both industrial and agricuk- 
twiak products, including tropical products and naw 
materials, whether in primary form on at any stage 
Of processing including in particular products Of 
export antenrest to developing countries and measures 
affecting thetr exports. 


The negotiations shall be conducted on the basis of 
the principles of mutuak advantage, mutual commitment 
and over-all reciprocity, while observing the most- 
favoured-nation ckause, and consistently with the 
provzsions of the General Agreement relating to 

Such negotiations. Participants shake jointly 
endeavour in the . . . negotiations to achieve, by 
approprtate methods, an overall balance of advantage 
at the highest possible Level. The developed countries 
do not expect rectprocity for commitments made by 

them 4n the negotiations to neduce on nxemove tarig) 
and other barrtens to the trade of developing 
counties, 4.¢e., the developed countries do not 

expect the developing countries, in the course of the 
trade negotiations, to make contributions which are 
Aneonststent with their individual development, 
financial and trade needs. The Ministers recognize 
the need fon special measures to be taken in the 
negotiations to assist the developing countries in 
their efforts to increase thetr export earnings and 
promote thetr economic development and, where appro- 
prtate, for prtority attention to be given to products 
on aneds of Anterest to developing countries. They also 
hecognize the tnportance of maintaining and Amproving 
the Generalized System of Pregerences. They further 
Aecogiize the «mportance of the application of difseren- 
tiak measures to developing countries in ways which 
will provide spectal and more favourable treatment 

for them 4n areas of the negotiation where this 4s 
feasible and appropriate. 


The Ministers necognize that the particular situation 
and problems of the Least developed among the 
developing countries shall be given special attention, 
and stress the need to ensure that these countries 
hecerve Special treatment in the context of any 
general on ASpectfic measures taken tn favour of the 
developing countries during the negotiations. 


The policy of Liberalizing world trade cannot be 
cauvried out suceessgully in the absence of parallel 
efforts to set up a monetary system which shields 
the workd economy from the shocks and Ambalances 
which have previously occurred. . . . 
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- . « Efforts in these two fields will thus be able 
to contribute effectively to an improvement of 
Antennational economic rckations, taking into account 
the speciak characteristics of the economies of the 
developing countries and their problems. 


&. The negotiations shall be considered as one under- 
taking, the various elements of which shall move 
forward together. 


9. Support 48 neaffruned for the principles, rules and 
disetplines provided for under the General Agreement. 
Consrderation shall be given to improvements in the 
Anternattonak framework for the conduct of world 
Anade which might be desirable in the Light of 
progress r4n the negotiations. ... 


10. A Trade Negotiations Committee ts established, with 
authority, taking into account the present Declara- 
tion, Anter abia: 

(a) to ekabonate and put into effect detailed trade 
negotiating plans and to establish appropriate 
negotiating procedures, including special 


procedures for the negotiations between deve- 
Loped and developing countries; 


(b) to supervise the progress of the apucabecudy eee 
The eighth conference or Tokyo Round commenced with the meeting 
of the Trade Negotiations Committee in late October 1973. The Committee 
also met in February 1974 to deal with procedural arrangements and 
established six specialized sub-groups (whose responsibilities coincided 
with the six sub-headings included in paragraph 3 of the Tokyo 
Declaration). !°6 


Some mention must be made about the technique of negotiations 


for the Tokyo Round. As mentioned previously the Kennedy Round adopted 


1558 GAP eAGIIVITIES IN=1973,<Sales No.:. GATT 1974/3, at pp. 5-10 
(1974). 
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the linear approach, but criticism had been directed against this on 
the grounds that it could be used to achieve different objectives, 
especially the problem of tariff disparities--that an equal percentage 
cut in tariff represents a greater sacrifice of protection by a 
“low-tariff" than by a “high-tariff" country. Another method, advo- 
cated by some countries, is the technique of tariff harmonization (so 
that exceptionally high tariffs can be eradicated). 


Tart§§ harmontzation techniques can be ckassi- 
fied in four general categories. 


One 48 reduction of nates by an agreed percen- 
tage that would depend on the initial height of the 
ton}, in the country concerned. This method would 
neduce disparities, would not require the technically 
complicated establishment of concordance between 
tart}4s and would reduce the present tendency for 
tanr§§s to rise uith the degree of processing. 


A second category is the reduction of nates by 
a percentage that would depend on the initial height 
of the tarifé in the other participating countries. 
This technique raises the problem of deteunining 
which participants should be taken for reference purposes, 
and would nequine tart, concordances. 


A third approach is the neduction on eLimination 
04 differences between actual nates and Lower 
"normative" on "target" nates. The target rates 
could vary srom Sector to sector, but the ultimate 
objective would always be to reduce tariffs. Different 
target rates could also be set fon naw materials, semc- 
finished products and finished products. 


A fourth categony coukd be harmonization nules 
providing for reduction of the average of duties in 
a given sector. A problem here is that of choosing 
the type of average to be used. !9/ 


: 158 
Still another approach is the zero-tariff technique. lige 


[S/O Wel LV IT LESeUNS O73 20)snCl veardtappweeoeco. 
158 Idem. 


pl saapten rin oat Tih “eG am wit 


my ‘i 


om 


ni 


Pa. dks. eset ‘} met de 
. 


iso? tA aG: {aad 4 
4 a 


r 
‘ 


sat ai & zinoi vigat Vita a3 nw 


- ; 77 
: nant “St oa: 
ie ah 


- 
~~ 
f 


ei! 










109 


would seem to be clear that during the Tokyo Round (which was intended 


by the Tokyo Declaration to be concluded by 1975127} 


either of the 
techniques described or a combination of them may be used in the 
negotiations. As far as tne developing countries were concerned what- 
ever the techniques adopted for negotiations, they suggested that 
provision should be made for their special needs. From the developing 
countries' perspective, since they have a particular interest in 
exporting their raw materials in a more processed form, the sectoral 
approach would be suitable for their purposes. This approach calls 
for all factors (tariffs and non-tariff) to be considered together 
within particular product groups, and thereby this process can enhance 
the degree of trade liberalization by improving prospects for a 

better international allocation of resources. 

It must also be mentioned that until 1957 when Article xxvrrr /60 
was added, the General Agreement contained no specific provisions for 
general tariff negotiations. Again, this omission was as a result of 

the link to the prospective ITO. 

A tariff "concession" or "binding" is a commitment by a contracting 
party tc levy no more than a stated tariff on a particular item. These 
commitments were contained in a "Schedule". These Schedules were 
incorporated by reference into the General Agreement by operation of 
Articlowl ise) trandyi( 7). 


Within this area, there is also the question of tariff classification. 


159 meiolde, atsp, 10: 
160 Dam GATT at pp. 433-439. 
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A way to escape commitments would be to divide a single classification 


into several sub-classifications and then argue that the commitment 
Only applied to one of the sub-classifications. An example of this was 
found in the Swiss-German Treaty of 1904 '6! whereby Germany conceded a 
tariff reduction to Switzerland on ". . . large dapple mountain cattle 
or brown cattle reared at a spot at least 300 metres above sea-level and 
which have at least one months grazing each year at a spot at least 


800 metres above sea aver mies 


Since there is no obligation in the 
General Agreement to follow any particular classification system, the 
Contracting Parties were free to adopt any form they wished provided 
there was no violation of any commitments made. Generally speaking the 


Brussels Tariff Nomenclature ceTny 163 


is used by most of the trading 
nations. Since an important trading nation like the United States has 
its own tariff classification system the process of negotiations is made 


even more difficult. 
5. DEVELOPING COUNTRIES AND GATT 


As mentioned previously the General Agreement was basically a 
product of Anglo-American post-Second World War thinking and was largely 
concerned with the trade of the developed world, little account being paid 


164 


to the problems of the developing countries. As early as 1946 at 


the London Session of the Preparatory Committee, the developing countries 
TOL COU eit Cem) EAR BUOKIVOI. Livatep aly 0. 

162 Idem. 

163 Jackson WORLD TRADE at pp. 238-239. 

164 Gardner STERLING ~DOLLAR at p. 356. 
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ihe 
questioned the lack of provisions dealing with their problems. 18° The 


final structure of the international trade rules agreed upon favoured 
considerably the continued economic growth of the industrialized countries 
and inhibited the growth of the developing countries. In the words of 

the Cuban delegate at the 1947 Geneva Conference 

We are hene . . . , who have darned to naise a voice 

before our elder brothers, and have come into the 

noom where the big civilized Nations... are 

drafting the Charter of a new economic onder. ... 

We... think that 44 the London and New York drafts 

were to continue, we would be freezing the actual 

economte status of the different countries of the 

world. The agricultural countries would continue to 

be agricultural. The monoproducer countries would 

continue to be monoprcductive, and the mone developed 

countries would continue selling type-writers, radios, 

ete. to those nations that ane StALL trying to produce 

the prrtmnitive tools. 

The position of the developed countries at that time was most 
cogently described by Clair Wilcox "The undeveloped countries seek 
industrialization by some quick and easy route... , they hope to 
build new factories overnight. They do not believe that they must 
creep before they walk." 10? 

In 1947 the maximum the developing countries '©8 received was in 


the form of the compromise contained in Article xvii. 169 


This proved 
most unsatisfactory from the point of view of the developing countries 


and in September 1948 the amendments made to that article merely added 


165 Jackson WORLD TRADE at p. 628. 

166 U.N. Doc. E/PC/T/A/PV.22 at pp. 37 et seq. 
167 Wilcox TRADE CHARTER at p. 143. 

168 Dam GATT at p. 226. 

169 Jackson WORLD TRADE at p. 639. 
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more clauses. 


170 pre 


This state of affairs lasted till the 1955 amendments 


and the Working Party report explained these revisions of Article XVIII 


by observing that 


. . the new text represents a new and more positive 
approach to the probkem of economic development and to 
the ways and means of reconciling the requirements of 
econome development with the obligations undertaken 
under the General Agreement regarding the conduct of 
commenciak policy. 


The recognition of this gener concept Led the Working 
Party to the conckusson that a surttabke solution coukd 
be found in an application to the special circumstances 
of economic development of the principle underlying 
Article XIX, 4.e., that when a country 44 faced by a 
conflict between a vital domestic interest and the 
Anterests of 4ts exporters as Secured by the provistois 
o% the General Agreement, 4t should, in the Last nesont, 
be possrble for the government of that country, wtthout 
Anfringing 4ts obligations under the Generak Agreement, 
to take such action as 4t considers to be necessary, on 
the condition that any other contracting party aggected 
by such action would also be free to take such measures 
as may be necessary to nestore the balance of benefits. 
It 45 clear that such a condition has an Amportant 
restraining ingluence sinee, before taking action, the 
government concerned would have to weigh carefully, the 
advantages and disadvantages of untlateral action. 


The piece-meal amendments of the General Agreement did not solve 


the dire problems of the developing countries and at their twelfth session 


in November 1957 the CONTRACTING PARTIES noted 


170 
171 
Wie 
173 


. . . An particular the fatlure of the trade of Less- 
developed countries to develop as napidly as that of 
Andustrratized countries, excessive short-term pluctua- 
LLONS AN pAtees Of prumary products and wide-spread 
nesont to agricultural protection. ... 


Idem. 
Dam GATT at pp. 227-228. 


GAIT BISDondesupp.catsp. 79. 
GAM BES) 6thesupoa at p. 15. 
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As a result GATT decided that an expert examination should be carried 
out of the past and current international trade trends. In the Haberler 
Report of October 1958 the Panel of Experts concluded that: 


We think that there is substance in the feeling of 
disquiet among primary producing countries that the 
present rules and conventions about commercial policies 
ane relatively unfavourable to then. While the under- 
developed primary jproducing countries have valid reasons 
for making a nather freer use of trade controls than the 
highty industrialized countries, in a number of cases 
protective policies have been carried too far by these 
countries; and these countries also have used for the 
protection of their industries a number of special 
weapons which ane not normally the subject of nego- 
tration with other countries. We have not examined 

4n any detatk these problems of protectionism in the 
non-Andustrr_al countries. 


Further progress depends upon the wiklingness of the 

Andustrial and the non-industrial countries to nego- 

Aiate on ¢ wide mange of thetr economic and financial 

polLrches. / 

The CONTRACTING PARTIES reacted to this Report by initiating 
in 1958 an “action programme for trade expansion" and entrusted its 
responsibility to Committee ie 

At the twenty-first session of the CONTRACTING PARTIES in May 1963 
the Ministers recognized "the need for an adequate legal and institutional 
framework to enable the Contracting Parties to discharge their respon- 
sibilities in connexion with the work of expanding the trade of less- 


developed countries." '/6 


This in turn resulted in the drafting in March 
1964 of the chapter on Trade and Development for inclusion as an 


amendment to the General Agreement. At about the same time in 1964 


174 GATT-~-TRENDS IN INTERNATIONAL TRADE (Haberler Report 1958), Sales 
No.: GATT/1958-3, at pp. 11-12 (1958). 
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UNCTAD I was held in Geneva (due to the impatience of the developing 
countries at their plight), which adopted various resolutions pertaining 
to the specific problems of the developing countries. In 1964 a 

Special Session of the CONTRACTING PARTIES completed drafting the Part 


on Trade and Development. '77 


A Committee on Trade and Development was 
also established. There is little doubt that in consequence of this 
the developing countries “obtained a great deal of verbiage and very 


u 178 Also, nowhere in Part IV was there explicit 


few precise commitments. 
provision for a departure from the MFN rule in the interest of the 
developing countries. A further important omission was with respect to 
agricultural products. The Trade and Development Committee devoted its 
efforts in attempts at the elimination and reduction of trade barriers 
affecting developing countries. The Committee also delegated some of 
its responsibilities to a special group--the Group on Residual Restri- 


Gtiongee 


This Group had a list notified to it by the developing 
countries (265 items were on the list by 1965). Each year the Group 
summoned before it a developed country so that the Group might learn 

about all the restrictions maintained on the items on the list by the 
developed country, together with proposed abolition dates, if any, and 

the legal basis of such restrictions under the General Agreement. Progress 


here was very disappointing since, despite the fact that many of the 


restrictions were found to be illegal, developed countries refused to 
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set abolition target qateomce In light of this, some developing 


countries had urged the introduction of a system, by amendment of the 
General Agreement, whereby developed countries would compensate 
developing countries for the remaining residual restrictions. '°! The 
- Aergining view in less-developed countries was 
that economic development--which to those countries . - 
meant REAP ba (A oateied the creation of Ampost.> 
substitution Andustries. It was assented that such could 
flourtsh onky behind high tariffs walls supplemented, for 
both security and slexrbibibity, by quantitive restrictions, 


and even . out right embargoes on Amponts (nom developed 
countries, 182 


5.1 Position of the Developing Countries 


The essential question has always been, do the GATT rules in fact 
discriminate against the developing countries, i.e., do the rules 
operate differently on the trade of developing countries compared to 
the developed countries? Qn its face, it would seem (and this has been 
questioned by some) that the GATT rules apply equally to all contracting 
parties. Although for the most part the GATT rules apply to all types 
of trade equally, there are exceptions--for instance, a distinction is 
made between primary products and industrial products. As major primary 
producers this affects the trade of the developing countries consi- 
derably. 

Another important question was whether there was an international 


obligation to abstain from discrimination in world trade, and whether 


LOOM hor mec Greer? ols 
181 Idem. 
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there was also an obligation to conduct trade on a MEN basis? It 
was Stated that the 


~ . « teu discrimination in intemational Law . 
cannot be considered apart from the principle of 
equatity, dnasmuch as it invariably suggests unequal 
Aneatment. Trade discrimination in international Law 
Should be examined against the general background of 
the principle of equality of states to determine 
whether on not Lt sets up a compulsory standard Of 
equality of treatment in commenciak matters, 1&3 


The Permanent Court of International Justice in the Advisory Opinion 
On the Minority Schools in Albania indicated that "Equality in law 
precludes discrimination of any kind; whereas equality in fact may 
involve the necessity of different treatment in order to attain a result 
which establishes an equilibrium between different situations." 184 

It is maintained, however, that the principle of equality does 
not imply equal or identical rights but equal capacity or opportunity 


185 


for the acquisition of rights. oat Sew Vili Mat Se Contes tama Gahas 


been argued, that the MFN clause has usually been examined. 
In dealing with the MFN obligation in GATT, an UNCTAD secretariat 
report concluded that 


The traditional most-favoured-nation principle is designed 

to establish equality of treatment... but it... 

does not take account of the fact that there are in the 
world Anequalities in economic structure and Levels of 
development; to treat equally countries that are economically 
unequal constitutes equality of treatment only from a 

formal PoLHe 0 § view but amounts actually to inequality of 
tneatment. 


183. K. Hyder (Hasan) EQUALITY OF TREATMENT AND TRADE DISCRIMINATION 
IN INTERNATIONAL LAW at p. 15 (1968). 
184 P.C.1.J. Advisory Opinions (1935) Series A/B, No. 64 at p. 19. 
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186 UNCTAD II--PROCEEDINGS Volume III, U.N.P. Sales No.: E.68.1].D. 
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Arnold Tammes, a member of the International Law Commission, correctly 
characterized this conclusion as being 


- « « KAemintseent of the Aristotelian definition of 
equality as nequiring that the unequal should be 
tneated unequally: "there will be the same equality 
between the shares as between the persons, since the 
natro between the shares will be equal to the natio 
between the persons; for 44 the persons ane not equal, 
they will not have equal shares; it is when equals 
possess on ane aklotted unequak shares, on persons 
not equak, equak shares, that quarrels and complaints 
arise", 187 


Further, from the perspective of international law it was held 
that it was necessary to know whether the MFN treatment was a compulsory 
Standard of this law or merely an optional standard brought into operation 
by means of treaties. Georg Schwarzenberger was of the opinion that the 


MFN clause is an optional standard deriving its validity from the 


188 


treaties in which they were incorporated. It was also stated that 


the MFN clause "has not yet crystallised into a rule of international 


cus tomary law", '89 and further, that there "is no general rule of 


international law which forbids discrimination in trade appa le 


As against this, the International Law Commission in 1958 recognized 


that the rule of non-discrimination "is a general rule which follows 
191 


from the equality of States"; and that non-discrimination is ‘a 


n 192 


general rule inherent in the sovereign equality of States. The 


187 1968 1.L.C. YEARBOOK Vol. I at p. 186. 

TSSweschwarzenbergers The erovincese, Giopwecitimat ppr 406-409. 
189 K. Hyder op. cit. at p. 33. 

190 Ibid., at p. 182. 

19 o5 Gales a EARBOOK VON el iimat peel 05" 


192 1961 I.L.C. YEARBOOK Vol. II at p. 128. 
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United Nations Declaration on Principles of International Law con- 
cerning Friendly Relations and Co-operation among States provides 
that ". . . States shall conduct their international relations in 
the economic, social, cultural, technical and trade fields in accordance 
with the principles of sovereign equality." 193 Further, the 
International Law Commission observed that | 


. the close relationship between the most-favoured- 
natton clause and the general principle of non- 
diserimnation should not bkur the differences 
between the tuo notions. . . while States are 
bound by the duty artsing from the prinetple of 
non-disertmnation, they are nevertheless {nee to 
grant special favours to other States on the ground 
of Some Special nekationshtp of a goegraphic, economic, 
pokitical on other nature. In other words, the prtn- 
ciple of non-discerimination may be considered as a 
generak rule which can always be invoked by any State. 
But a State cannot normally znvoke the prtnerple 
against another State which has extended particularly 
favourable treatment to a third State, provided that 
the State concerned had t4tsekl§ received the general 
non- disci fmenatonry Aneatment on a par with other 
aseEg Ns 


Recently, the Charter of Economic Rights and Duties of States 


195 at the urging of the 


adopted by the United Nations General Assembly 
Third World in fact makes no mention of the MFN treatment in the 
fundamental principles governing economic and other relations between 
States, and relegates it to a mere mention in Article 26 (under Chapter II-- 
Economic rights and duties of States): 

Atl States have the duty . . . 40 facilitate Liade 

between States having different economic and social 


Systems. International trade should be conducted 
without prejudice to generalized non-diseriminatory 


193 Gs As Res, 2625 (XXV) 24 October. 1970--65 Am. J. Int'l. L. 243 at 248. 
POG LO7 Se aie Cay EARBOOKIVOl allo atep.ecuc. 
195 G. A. Res. 3281 (XXIX) 12 December 1974--69 Am. J. Int'l. L. 484. 
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and non-nectprocal preferences in favour of 
developing countries, on the basis of mutual 
advantage, equitable benefits and FUE exchange 
04 most-favoured-nation treatment. 


Taken in conjunction with the criticism that the "most fundamental 
weakness of the Charter is its overall failure to state clearly that 


the economic rights and duties of States are subject to international 


u 197 


Taw it can even be aruged that the thrust of the new provisions 


of the Charter is to enhance the status of the Generalized System of 
Preferences (GSP) into a general principle making MFN treatment subject 


to it, that is as far as the developing countries are concerned. 
Ge GENERAPIZED SVYSTEM@OF ePREFERENCES 


George C. Fisher maintains that 


. the most-favoured nation principle actually dis- 
erumnates against counties with Less economte bargatntng 
power and against a country whose producers cannot compete 
effectively with the most effictent producers at the given 
most-favoured-nation tariff nates. Drawing on these 
angunents, the developing countries claim the most- 
favoured-nation provision «nhibsts their efforts to 
compete effectively in world markets. They «ns1st that 
pregerential tariffs treatment 14 necessary for them to 
develop forcagn markets for their stwggling manufacturtnyg 
Andustres . 


The need for a preferential system in favour of all developing 


199 


countries was first recommended during UNCTAD I in 1964. The 


ISG lbidewatep, 492. 


197. Charles N. Brower and John B. Tepe Jr. "The Charter of Economic 
Rights and Duties of States: A Reflection" 9 International Lawyer 
atepee S02 41975 )% 


198 G. C. Fisher "The most-favoured-nation clause in GATT" 19 
Stanford Law Review at p. 843 (1966 - 67). 


199 General Principle Eight states that ". . . developed countries 


hould grant concessions _to all developing countries . . . and 
fiognanued on next page. 
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position with respect to this was as follows : 


From General Principle Eight it is clear, that the 
basic philosophy of. UNCTAD starts from the assumption 
that the trade needs of a developing economy are sub- 
stantially different from those of a developed one. 
As a consequence, the two types of economies should 
not be subject to the same rules in their inter- 
natrionak trade relations. . . . The recognition of 
the trade and development needs of developing coun-~ 
Antes requires that for a certain period of time, the 
most-favoured-nation ckause wilh not app EY to certain 
Aypes of Anternationak trade relations. 


Further, while 


UNCTAD 48 in favour of a general non-neciprocal 
System of preferences from which all developing 
countries would benefit, 4t does not favour the so- 
cakked special on vertical preferences. Those refer 
to the preserential arrangements actually in force in 
some deve taping countties and some developed 
COUNTNKLS. 


Two types of preferential systems have been raised recently 
within GATT : as previously mentioned, by developed countries in favour 
of developing countries; and preferential arranagements amongst devel- 
oping countries. As far as GATT was concerned initially the interests 


in preferences centred on the Australian waiver in favour of certain 


developing countries .2°4 


[Continued from page 119.] 
should not, in granting these or other concessions, require any 
concessions in return from the developing countries."-- UNCTAD I 
SUC EL) Pico ay Olas le On liad Em DmrCU s 


CURE Omlslsds EAR BOOK. O leuel Laat epat coy 4 


201 The views of UNCTAD on the role of the most-favoured-nation 
clause in trade among developed countries and in trade among 
developing countries -- UNCTAD, Research memorandum No. 33/Rev. 
Ipateparnd. 235 


202 The 1966 Australian waiver permitted the introduction of a system 
of preferences on imports from developing countries of specified 
[Continued on next page. ] 
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It should be mentioned chee as United States was at the begin- 
ning hostile to any system of preferences but by the time of UNCTAD II 
in 1968 the United States had undergone a change of attitude. © There 
was unanimous agreement during UNCTAD II “in favour of the early estab- 
lishment of a mutually acceptable system of generalized non-reciprocal 
and non-discriminatory preferences which would be beneficial to the 
developing countries. "20" 

In June 1971 the CONTRACTING PARTIES approved the authorization 


for eighteen developed countries??? 


to introduce GSP for products orig- 
inating in developing countries. This authorization was obtained under 
Article XXV waiver for a period of ten years. However, this introduc- 
tion of GSP was made subject to the statement accompanying the waiver. 
This in fact indicated that the undertaking by the developed countries 


did not constitute a binding commitment and that it was temporary in 


nature. Also, there was a condition attached that the arrangements was 


designed to facilitate trade from the developing countries and was not to 


[Continued from page 120.] 
goods, which was made subject to certain conditions : Australian 
industry would not be severely injured by new imports; many items 
were subject to tariff quotas; and the waiver was open-ended in 
that Australia was permitted to vary the list of the goods, the 
rates of duty and the size of quotas -- Dam GATT at pp. 52 - 53. 


203. In fact in April 1967 at the Punta del Este Conference, the late 
President Johnson had announced the United States' willingness 
to "consider together possible systems of general non-reciprocal 
preferential treatment for exports of manufactures and semi- 
manufactures of the developing countries with a view to improving 
the condition of Latin American export trade." -- 56 Dept. of 
Statempulleuinedt p, 7170( 1967). 


204 UNCTAD 11 \-- PROCEEDINGS .Vol.ols U.NwP. Sales No.: 6 .68517.D. 14. 


205 Austria, Belgium, Britain, Canada, Denmark, Finland, France, West- 
ern Germany, Ireland, Italy, Japan, Luxemburg, The Netherlands, 
New Zealand, Norway, Switzerland and the United States of America 
-- "Preferences for Developing Countries" 6 J.W.T.L. 712 (1972). 
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raise barriers to the trade of other countries. 
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It is argued. by Robert Hudec that for the first decade, from 


1948 to 1958, the GATT code worked reasonably well, but since 1960 the 


“overall incidence of non-compliance has increased markedly to the point 


where a number of the GATT's rules have now been written off as simply 


inoperative." 


A Kenneth Dam criticizes the General Agreement as being 


dominated by a certain type of “legalism” : 


herent 


states 


. an approach to the drafting of Anternational 
agreements under which draftsmen attempt to foresee 
akk of the probLems that may arise in a particular 
area ( such as, Let us say, the eLimination of quantitive 
nestnictions) and to write down highky detailed rules in 
onder to ekimtnate to the greatest extent possible any 
disputes, on even any doubts, about the rights and oblig- 
ations of each agreeing party under akl future circum- 
IGEN NOON A eB 


Law 44 not sokely, on even primartly, a set of Substan- 
tive nules. If 44 also a Set of procedures, adapted to 
the subject matter and designed to nesolve disputes that 
cannot be foreseen at the moment when those procedures 
are estabkLished. Perhaps more dmportant than settling 
disputes, Law viewed as procedures and processes Serves 
to Adentify the common interest in complex sctuations 
and to formulate shont term policies for the achievement 
of Long-teun objectives. 208 


John Jackson most perceptively points out the difficulties in- 


in the use of the Protocol of Provisional Application when he 


. . . the GATT, as applied through the Protocol of 
Provisionak Appkication, has been amended a number of 
times and affected by other protocols and international 


206 Idem. 


207. Robert E. Hudec "GATT or GABB ? The Future Design of the General 
Agreement on Tariffs and Trade" 80 Yale Law Journal 1289 at p. 
1304 (1971). 


208 Dam GATT at pp. 4-5. 
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a) 


agreements, inckuding some not technically "in force”. 
Thus the basic GATT treaty is a complex set of Anstru- 
ments applying with varying rigor to different coun- 
Aries. For the Lawyers to ascertain at any given time 
the precise Legak commitments between any two nations 
that are contracting parties to GATT is no easy task, 299 


It is abundantly clear that at the beginning GATT was not con- 
ceived as an "organization", it was merely considered a makeshift 
contract with specific limited purposes. However, subsequent events 


and the later development of GATT, particularly by the continued 


210 


improvement of its committee structure, the creation of the Council 


211 


of Representatives in 1960, the establishment of the Secretariat, 


along with a Director-General (initially an Executive-Secretary)*'@ 


went far beyond this limited scope, and in fact today for all intent 
and purposes GATT is a fully-fledged international organization. 
UNCTAD's assessment of GATT was expressed as follows: 


The remarkable expansion of workd trade during the 
post-war era must be attributed, partly at Least, to 
the efforts and activities initiated or sponsored by 
GATT. In contrast to the inter-war pertod of chaos, 
GATT introduced a new code of behaviour in workd 
trade. Within the framework of 4th rules and consult- 
ative machinery, 4t has brought about considerable 
reductions in the tariffs and other restrictions on 
world trade : the Latest and most-far neaching of 
which are those nealized through the Kennedy Round. 


Tt 45 tnue, however, that these reductions have been 
of benefit mainly to the industrial countries and that 
the developing countries generally have obtained very 
kitthe direct benefit from thts process. In most 


cases tarifs negotiations tended to cover products of 
concern only to the industrial countries. Products of 


209 Jackson WORLD TRADE at p. 59. 

Zim DameGAWiedt Dp. o30-05/. 
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212 Jackson WORLD TRADE at pp. 148-149. 
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dnterest to the developing countries belonged , to a 
great extent, to the so-called "sensitive" products 
which were for the most part excluded from the Scope 
of reductions. Moreover, tariff, negotiations within 
the GATT framework were conducted on the basis Of 
nectprocity of concessions. In other words, each 
country's offer of tarihs neductions was conditional 
upon the necetpt of noughky equal benefit from a re- 
exprocak offer. Ads a consequence of the so-called 
"prinetpak suppliers" who have substantial interest 
4n the workd trade of certain items and, as such are 
4n a position to offer concessions. Since developing 
countries do not qualify as “principal suppliers" in 
most ctems they were relegated, pgrgorce, see 
position of Secondary importance. 


Despite the above criticisms, it should be emphasized that 
presently this so-called "temporary agreement" is still one of the 
principal regulating agencies for world trade. In light of this fact 
the developing countries have consistently advocated the substantial 
revision of the rules that are applicable to international trade. 
Recently, to this end in the "Declaration on the Establishment of a 
New International Order"[Appendix A] and the "Programme of Action on 


214 as well 


the Establishment of a New International Economic Order", 
as, in the "Charter of Economic Rights and Duties of States"[Appendix 
B] the developing countries have in fact made substantive provisions 
SO as to undermine the existing rules believed by them to be insuffi- 
ciently biased in their aqme? Similarly, the creation by 


216 


ECOSOC of the forty-eight member United Nations Commission on 


Transnational Corporations in December 1974 reflects the United 





213 UNCTAD, Research memorandum, No. 33/Rev. 1 at Dayasew lie lee 
214 13 International Legal Materials 720 (1974). 

215 Brewer and Tepe, Jr. op. cit. at pp. 309-316, 

216 U.N. Doc. E/5655. 
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Nation's ongoing concern for the economic relationship between 


ral 


developed and developing countries. The criticism by the devel- 


oping countries is not restricted to the general rules applicable 

to international trade discussed above. They have also directed 

their attention to specific rules in areas such as import controls and 
export restrictions, as well as to the norms of substantive 


commercial law related to international transactions generally. 


217 The report of the U.N. Commission on Transnational Corporations 
One toabirs teSess iowa (U.N BoC leb/S5655)}estates that the 
Commission “decided that among the various tasks it would under- 
take in the next few years the priority would be assigned to the 
Focus ationeon stheacodes0 i CONdUCtUsm-men meer Se1 Ol tne code. 
"principles" relating to the conduct. of transnational corpora- 
tions, which may be acceptable to the "Group of 77" developing 
countries, were in January 1975 outlined by the Latin American 
and Caribbean nations at the meetings of the Third Preparatory 
Meeting of the Working Group on Transnational Enterprises of the 
Meeting of Foreign Ministers of the American Republics. Guide- 
lines found in these "principles" bore "considerable similarity 
to the U.N. resolutions with respect to the New International 
Order and the Charter of Economic Rights and Duties of States" 
-- Seymour J. Rubin "Developments in the Law and Institutions 
of International Economic Relations -- Reflections Concerning 
the United Nations Commission on Transnational Corporations" 70 
Am@moee ingle WhS7S%atcp) esse 976)% 
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CHAPTER IV 


IMPORT CONTROLS 
1. GENERAL 
2. TARIFF COMMITMENTS 


CUANTITIVE RESTRICT IONS 


ww 
° 


4, ANTI-DUMPING DUTIES AND COUNTERVAILING DUTIES 
4.1 1967 Antt-Dumping Code 


Dee S CAPE RCEAUS ES RELI Eb 
6. ADJUSTMENT ASSTSTANCE 


Overview 


This chapter sets out the rules applicable to import trans- 
actions. The post-war international regulation of world trade has 
its genesis in what economists have sotedsanol ees of "beggar-my- 
neighbour"--pursuit of which it was believed resulted in the virtual 
elimination of international trade. During this period, quantitive 
restrictions were viewed as anathema to the orderly expansion of inter- 
national trade and the General Agreement in fact regarded them as the 
archcriminal of world trade, requiring in general terms their immediate 
eradication. 

In dealing with import controls our focus is primarily directed 
at the General Agreement. The General Agreement was intended to contain 
precisely formulated legal rules, sometimes termed 'contractual', which 
were to be directly applied. But the General Agreement also contained 
various exceptions to these specific rules, as well as escape clauses. 
The suitability of some of these legal rules of trade conduct, as well 
as the question of its effective enforcement by Gals is a matter of 
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prime importance for the developing countries. The most immediate 
question for these countries at present is the treatment accorded to 
them under these rules and whether some accommodation can be achieved 
which would allow them to depart from its strict compliance. 

It should be remembered that the General Agreement makes a clear 
distinction between tariffs and other forms of trade barriers. Tariff 
concessions were normally to be made at international trade conferences 
called for that purpose under the principle of reciprocity. These tariff 
concessions then were to be extended to other Contracting Parties by 
means of the MFN clause. Non-tariff barriers, according to the General 
Agreement, as matter of principle, were to be immediately abolished. 
However this never materialized and trade negotiations (under the Kennedy 
Round and presently under the Tokyo Round) also concerned non-tariff 
barriers. 

The General Agreement sets out in some detail the rules appli- 
cable to import transactions, prohibiting certain measures and regula- 
ting others. The substantive obligations under the General Agreement 
as far as they apply to imports may be divided into: tariff commitments; 
MFN treatment; and certain obligations pertaining to non-tariff barriers. 
Thus, quantitive restrictions as mentioned previously are generally 
prohibited, subject to specified exceptions. Other measures, such as 
those dealing with marks of origin, have special rules. Anti-dumping 
duties and countervailing duties affecting imports may only apply in 
accordance with specified rules. 

The General Agreement is replete with provisions that were 
incorporated as a result of American domestic activities. One such 


action relates to tariff adjustment (escape clause relief). Petitions 
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from producers against increased imports, which have. made their pro- 
ducts non-competitive not only in world markets but also in the 
domestic market as well, have also led to the use of adjustment 
assistance. Rather than subsidizing such domestic industries, adjust- 
ment assistance in the form of relocation of workers after retraining 
programmes or the development by domestic firms of different lines of 
production have been advocated specifically by some for the United 
States as a policy alternative. 

It should be pointed out that the “escape clause" safeguard system 
found in the General Agreement has been used to a very limited extent 
in the past and instead there has been widespread use of the so- 
called "voluntary restraints" programme which have brought avout 
frictions in international trade relations. The developing countries 
attach great importance to the reformulation of .the existing safeguard 
rules. They propose that differentiated and more favourable treatment 
should be granted to them and that, as a general rule, safeguard measures 
should not be applied by developed nations to the imports from develo- 
ping countries. They believe the only exception would be in the case 
of proven actual material injury to domestic production in the 
AERA countries, but any action taken in such ' case must consider 
the injury that might be caused to export industries in the developing 


countries. 
1. GENERAL 


The Preamble to the General Agreement envisages "reciprocal and 
mutually advantageous arrangements directed to the substantial reduction 


of tariffs and other barriers to trade and to the elimination of 
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| To achieve the 


discriminatory treatment in international trade." 
objects sought, certain fundamental principles were incorporated into 
the General Agreement. 

It is clear from the foregoing that tariffs and non-tariff 
barriers affecting imports were important targets for specific treat- 
ment. The General Agreement makes a distinction between tariffs and 
other forms of trade barriers. As mentioned previously tariff conces- 
sions were normally to be made at tariff conferences under the 
‘principle of reciprocity. These were then tobe extended to other Con- 
tracting Parties by means of the MFN clause. Non-tariff barriers, 
according to the General Agreement, as a matter of principle, were 
to be immediately abloished. Trade negotiations under the Kennedy 
Round dealt with non-tariff barriers. But as 

. mght have been expected, those negotiations were 

not outstandingly successful. Contracting parties 

following practices tneonsistent with the General Agree- 

ment sought concessions from other contracting parties 

as nectproctty for the abolition of those practices, 

wheneas contracting parties adhering to the General 

Agreement argued that the prtnetple of tmmediate abo- 

Litton took precedence over the principle of reckprocrty. 

Non-tariff barriers can assume widely differing forms. The 
General Agreement prohibits certain measures, while regulating others 
only. Thus, quantitive import restrictions are prohibited (subject to 
specified exceptions) under Article XI, just as measures touching 
domestic legislation and regulations discriminating against imported 


LO CRUSN en ome O4s 
Also, see Dam GATT at p. 391. 


2 Dam GATT at p. 19. 
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products are similarly prohibited under Article III. -° On the other hand, 
financial measures dealing with internal taxes (under Article III), fees 
charged by customs officials (under Article VIII), etc. are regulated, 
just as non-financial measures like the prompt publication of laws, 
regulations and judicial decisions (under Article X) are also regulated. 

Other measures, such as those applicable to marks of origin (under 
Article IX) have special rules, while production subsidies that tend to 
reduce imports (under Article XVI) merely require the obligation of 
notification and consultation to reduce subsidization. As for state 
trading agencies, market considerations and national treatment were to 
be applied in making purchases (under Articles XVII; II (4) and III (4)). 
Anti-dumping duties and countervailing duties affecting imports are to be 
applied only in accordance with Article VI. 

It is clear that the drafters of the General Agreement intended to 
outline a number of provisions dealing with imports and how they were 
to be applied by the Contracting Parties. It is not our intention to 
examine all of these provisions. 

The substantive obligations under the General Agreement as far as 
they apply to imports may be divided into: tariff commitments 5 MFN 


treatment; and certain obligations pertaining to non-tariff barriers. 
2. TARIFF COMMITMENTS 


As previously indicated one of the important obligations of the 
Genera Agreement was the tariff concession--a commitment by a Contrac- 
ting Party to levy no more than a stated tariff on the importation of a 
particular product. This commitment was contained in a Schedule for 


that Contracting Party and was incorporated by reference into the 
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General Agreement through the provisions of Article II (1) and (7). 
Article II (1) in fact provides that each Contracting Party "shall accord 
to the commerce of the other Contracting Parties' treatment no less 
favourable than provided for in the appropriate Part of the appropriate 
Schedule." Further, the importation of products described in Part I 
of the Schedule to a country from another Contracting Party "shall 

. subject to the terms, conditions or qualifications set forth 
in that Schedule, be exempt from ordinary custom duties in excess of 
those set forth and provided for therein." Also, imports entitled under 
Article I to preferential treatment described in Part II of the Schedule 
shall receive certain specific exemptions under Article II (1) not only 
relating to ordinary custom duties but also from all other duties or 
charges of any kind imposed. ° In addition Article II (3) prevents a 
Contracting Party from altering "its method of cetermining dutiable value 
or of converting currencies sco as to impair the value of the conces- 
sions granted; while Article II (5) deals with commitment concerning 
product classification under a Contracting Party's tariff laws and 
consultations for compensatory chic tuleles” Article II (6) concerns 
a commitment against currency revaluation to effectively change tariff 
rates.° Thus, the specific legal obligations that 


: . attach to a GATT Schedule "concession" can be 
sunmarized as follows: 





3 Jackson WORLD TRADE at p. 209. 
ASSIbideseatepe 492% 
5 Ibid., at p. 212. 
Gelbids, ate. 492. 
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(1) The tartgg maximum on certling expressed Aub the 
"bound" duty nate in the Schedule, as applied 
by Anticke II, paragraph 1; 


(2) other provissons of Article II that ane designed 
to protect the value of the concession from 
encroachment by other governmental measures such 
as "other charges", new methods of valuing goods, 
neckassrfication cf goods, and currency nevalua- 
ALON ; 


(3) Limcts on the protection that can be afforded 
by use of an Amport monopoly (Article II, para- 
graph 4); 


(4) a GATT interpretation that new subsidies: 
granted on products covered in a nation's Sche- 
duke qne in effect a prima facie "nullification" 
for purposes of Article XXITI.& 





The provisions of Article II do not cover anti-dumping and 


countervailing duties, charges equivalent to an internal tax imposed 


on the like domestic product and charges for services (Article II 


ay 


7 


8 
9 


Subsidies can provide protection to domestic producers from exports 
of foreign goods by enabling the domestic producer to sell in the 
local market at a price below that applicable to the imported 

goods (because of the level of subsidy). In this way foreign 

goods can be prevented from being purchased. 


Jackson WORLD TRADE at p. 205. 


Article II (2) provides: 

Nothing in this Article shall prevent any Contracting Party from 

imposing at any time on the importation of any product 

(a) a charge equivalent to an internal tax imposed consistently 
with the provisions of paragraph 2 of Article III in respect 
of the like domestic product or in respect of an article from 
which the imported product has been manufactured or produced 
Ih Whole oraingpart:. 

(b) any anti-dumping or countervailing duty applied consistently 
with the provisions of Article VI; 

(c) fees or other charges commensurate with the cost of services 
rendered. . 

--Dam GATT at p. 394. 
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The GATT Schedules have resulted in a number of technical 
legal problems, particularly those concerning classification of items, 
as well as rates and the duration of Schedules. The original Article 
XXVIII provided in fact that after January 1951 any Contracting Party 
could renegotiate or withdraw any concessions. This was extended on 
a number of occasions until the 1955 amendment to Article XXVIII, 
whereby the concessions granted are given an indefinite application 
with a renegotiation privilege every three weet! 

As mentioned previously the General Agreement was predicated 
upon the future establishment of the International Trade Organization, 
therefore, “nothing in the original GATT itself set forth a legal 
framework for new tariff negotiations. The General Agreement was 
conceived as a product of the negotiations, not a framework for 


conducting them. 1!!! 


Until 1955 the General Agreement contained no © 
legal obligations to enter into negotiations, and the addition of 
Article XXVIII bis in 1955 merely provided for the CONTRACTING PARTIES 
to sponsor such negotiations and that the success of multilateral 
negotiations depended on the participation of all Contracting Parties. | 
The General Agreement envisages major negotiations of all Contracting 
Parties periodically under Article XXVIII bis, as well as negotiations 
between the CONTRACTING PARTIES and a new party acceding to the General 


Agreement under Article xXUl1. ' 


In addition, Article XXVIII provides 
10 Jackson WORLD TRADE at pp.. 216-217. 

elOIdr se at DD. 2c0-e7 1s 

12 Dam GATT at pp. 57-58. 

13. Jackson WORLD TRADE at pp. 92-96. 
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134 
for three year renegotiations (Article XXVIII (1))3; special circumstance 
renegotiations (Article XXVIII (4)); reserved renegotiations (Article 
XXVIII (5)); compensatory renegotiations on the creation of a customs 
union or free-trade area (Article XXIV (a)!*): development renego- 


15, 16 


tiations (Article XVIII (7) ~); withdrawal under Article XXVII 


and rectifications. !/ 
Subject to the existing legislation provision of the Protocol 

of Provisional Application, the Contracting Parties may not apply 

_ internal taxes and other internal charges (affecting purchase, sale, 

transport or distribution) to foreign products so as to protect domestic 


production (Article III (1) '8), 


Goods imported from other countries 
shall not be subject, directly or indirectly, to internal taxes or 
other internal charges of any kind which are higher than those applied 
like domestic products (Article III (2) 19), Regulations also have to 

be applied in a similar fashion (Article III (4), (5) and BE Stipu- 
lations regarding the compulsory use of certain domestic products in 

a manufacturing process are prohibited (Article 1S) apu techs 

does not apply to regulations in force on July 1, 1939, April 10, 1947 
and March 24, 1948 (at the option of a Contracting Party) provided 


that any such regulation contrary to Article III (5) shall not be 


14 Dam GATT at pp. 275-295. 

15 Jackson WORLD TRADE at pp. 235-236. 
16m bide edie Dem 20s 

17. Dam GATT at pp. 34-35. 

18 Jackson WORLD TRADE at pp. 279-286. 
We lbidwaetepp, so l=282. 

20 Ibid., at pp. 286-294. 
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modified to the detriment of imports and must be treated as a customs 
duty for the purpose of negotiation (Article III (6)5"). Under 

Article iv" quota arrangements for cinematographic films are per- 
aithinord wpttten certain conditions. Article VII contains provision 
dealing with valuation for customs purposes which should be based on 
the actual value of the imported merchandise or of the like merchandise 
and that the actual value should be in the ordinary course of trade 
under fully competitive poet i oreaa. The provisions regarding marks 
of origin under Article IX require Contracting Parties not only to 
accord MFN treatment but also, as a general rule, not to impose special 
duties or penalties for non-compliance. ©" Article X contains provisions 
concerning the publications of laws, regulations, judicial decisions 
pertaining to the classification or the valuation of products for 
customs purposes promptly.©° It should be pointed out that the fore- 


going is subject to the provision relating to existing legislation. 
oe CUANTTLIVESRESTRICIIONS 


The archcriminal of international trade, to many, has been quan- 
titive restrictions, and has even been viewed "as the incarnation of 


26 


international commercial evil." Clair Wilcox described the case 


Zl Dam GAT! at bp. 2397. 

22 Jackson WORLD TRADE at pp. 293-294. 
23 Ibid., at pp. 446-454. 

Zoeelb1ds, at pp. 459-4611. 

25 ibid;, at pp. 461-464. 

26. Dam GATT at p. 148. 
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against "quotas" in this way: 
Quantitive nestrictions . . . dmpose rigid Limits 

on the volume of trade. They insulate domestic prices 

and production against the changing nequirements of 

the world economy. They freeze trade into established 

channels. They ane Likely to be discriminatory in 

purpose and effect. They give the guidance of trade 

to public officials; they cannot be divorced from 

politics. They require public allocation of Amports 

and exports among private traders and necessitate 

Aneneasing regulation of domestic business. Quanti- 

dive restriction are among the most effective methods 

that have been devised fon the purpose of restricting 

trade. They make fon btkhateralism, discrimination, and 

the regimentation of private enterprise. ¢ 
John Jackson describes a "quota is a government decree that in any 
given period (usually a year) only a specified amount (or value) of 
a certain product can be imported. "2° Quotas are usually administered 
by means of licenses. 

Quotas were extensively used in the early 1930's and as previously 
mentioned led to the general breakdown of international trade. The 
immediate post-World War II policy goal of the United States was the 
elimination of the use of quotas. Quantitive restrictions were seen to 
have three undesirable characteristics: quotas allowed the domestic 
market to be cut off from the discipline of the world market; quanti- 
tive restrictions, since they were usually imposed by the executive 
branch without legislative intervention, could be applied in a hidden 
discriminatory fashion; and quantitive restrictions, as they were deter- 
mined by administrative officials, could be easily adjusted. The United 
States' view was repudiated by those countries that had balance of 


payments problems and also by those countries that sought industrialization, 


27 Wilcox TRADE CHARTER at pp. 81-82. 
28 Jackson WORLD TRADE at p. 305. 
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as well as those that protected domestic agriculture. The Indian 
delegate represented the position of the developing countries looking 
to rapid industrialization, when he said 


Our approach to thts problem is very different, and 

~ . . on many points the disagreement between our 
experts and the American experts 44 fundamentak. . . 
The kind of co-operation to which India attaches impon- 
tance 4b a nekationship based on respect fon the 
principle of equak rtghts and ee ee toni nation of 
peoples. 


From every point of view, we consider that it 
As essential that the nation's economic development 
Should not be Lest wholly to the operations of prtvate 
enterprise and unchecked competition, whether tnternal 
on external, as seems to be implied by some of these 
proposaks. . 


[O]ur plans are of an expansionist character... but 

At wilh onky expand 44 we take a national view of the 

whole problem of trade regukation, and snstead of Aejec- 

ting certain methods of regulation on ee which are 

not applicable ue Indian conditions, make full and 

esgective use of them for the purpose of butlding up 

OWL economy. 

The eventual outcome was the four articles found in the General 


30 The 


Agreement and was referred to as the "London Compromise". 
developing countries were not pleased with this at all. The central 
obligations concerning quantitive restrictions are found in Articles 
XI to XIV. They "establish a scheme of control that can be outlined 


as follows: 


XI: Prohibition on the use of quotas (with certain 
exceptions ) ; 


XII: Exception to XI for balance-of-payments reasons; 


XIII: In case exceptions are utilized and quotas applied, 
they must be applied "nondisertminatortly", 4.2., 


Ask Wave 5 whe dey, Site 


30 William Brown THE UNITED STATES AND THE RESTORATION OF WORLD TRADE 
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sAmclatrt to a Most-Favored-Nation basis, and in 
accordance with certain other nules; 


XIV: Exception to XIII tn certain balance-of-payments 
CASCS. 


In addition, Anticke XV sets forth a nelationshtp 

between the GATT and the Intertnationak Monetary Fund that 

Antimatekly affects the balance-of-payments exceptions 

whike Section B of Article XVIII sets forth some special 

balance-of-payments exceptions for developing countries. 3! 

The basic obligation is a flat prohibition found in Article 
XI (1) which states: 

No prohibitions or restrictions other than duties, taxes 

on other charges, whether made effective through quotas, 

Ampont on export Licenses on other measures, shall be 

Anstituted on maintained by any Contracting Party on the 

Amportation of any product of the territory of any other 

Contracting Party on on the exportation on sake gor export 

of any product destined for the territory of any other 

Contracting Party. 
The Interpretive Notes provide that "the terms ‘import restrictions' or 
‘export restrictions' include restrictions made effective through state- 
trading operations."°° 

In Article XI (2) there are the following exceptions: (a) export 
restrictions to relieve food shortages; (b) restrictions necessary to 
the application of standards for grading or classifications; (c) import 
restrictions on any agricultural or fishery product under certain 
circumstances. Gerard Curzon explained the agricultural and fishery 


exception in the following way: 


31 Jackson WORLD TRADE at p. 308. 
32 Dam GATT at p. 407. 
Soeelbida, atep.=456% 
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[Algriculture and fisheries [are characterized by] a 
multitude of smakk and unorganized producers . . 

faced suddenky with very Large crops on catches, and the 
governments accordingly had to step in and organize 
them... [whereas] . [i] ndustriak producers 

[do] not usher 4/tom the same disadvantages and [are] 
usually sugfictently well organized.» 


It is clear that this exception was a reflection of the then 
existing United States legislation." This exception for agricultural 
products particularly infuriated the developing countries and the 
primary product producing countries, who were prevented from protecting 
their infant industries, while the developed nations were permitted to 
protect domestic agricultural producers from the very type of imports 
that the developing countries were likely to anil, This was 
looked upon as discrimination against the products of the developing 
countries. >" 

The application of the above exception has been explained by the 
United States Department of State as follows: 

First, <mports may not be nestricted unless the domestic 

product 14 abso nestricted. This rule 48 necessary to 

prevent the use of quotas for ordinary protective pw1poses. 

Secondly, the Pa gpnbue product must be nestricted to 

approximately the same degree as the tmported product. 

This nequinement, which is related to the (Vut, 

necessary to prevent countries fom applying ther 

nestrictions <n Such a way as to boost domestic output 

by cutting down on imports. Finally, advance public 


notice must be given of the amount of <mports to be Let 
in, and the member applying the alveneaah must consult 


34 eGerard Curzon op. cit. at p. 131; 

SSmEW Lilies OWneOleectu. dt \PDe 22>co. 

SOmEUCN mE DOCHME/PG/ ly A/PVa22 atatecos1O4y ). 

37 U.N. Doc. E/Cont.2/23 at pp. 32 and 36 (1947). 
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with any other member who complains that the rnestric- 38 
tion does not meet the requirements neferred to above. 


As far as the balance of payments exception under Article XII 
is concerned, two types are envisaged: import restrictions may be 
imposed “to forestall the imminent threat of, or to stop, a serious 
decline" in monetary reserves; or "in the case of a Contracting Party 
with very low monetary reserves, to achieve a reasonable rate of 
increase in its reserves." Restrictions imposed shall be progressively 
relaxed as conditions improve. The baiance of payments exception 


oO 


found in Article XVIEFI (9)°~ applicable to economic development assis- 


tance programmes is subject to less strict procedural safeguards. 


40 


Article XIII°~ "is basically an attempt to apply a Most-Favoured- 


nm This article contains three types of 


Nation obligation to quotas." 
obligations: “a Most-Favored-Nation type of obligation; certain 
detailed rules for the manner in which gquantitive restrictions are 
applied, designed to achieve an equitable distribution of import 
permissions among various contracting parties; and a series of obli- 


42 John Jackson 


gations requiring notification and consultation." 
summarizes this by stating that 


Article XIII imposes a "nondisertmination"” obligation 
upon the use of quotas when quotas are used. To get 


38 The Geneva Charter for an International Trade Organization, Dept. 
of State Pub. No. 2950 at p. 6 (1947). 


39 Jackson WORLD TRADE at pp. 687-691. 
40 Dam GATT at pp. 411-413. 

41 Jackson WORLD TRADE at p. 321. 

42 Ibid. }vatep lasez. 
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atound the problem of the snherent discrimination 

of most quotas, an attempt has been made tn Article 

XIII to specify nules for their use. These nukes state 

a preference for "globak" quotas, but fakl back on the 

"nepresentative pertod" concept for allocating quotas 

when global quotas are unworkable. The «mportant 

question, stihl not resolved satisfactorily, 445 how 

to abkocate fairly by reference 44 a "nepresentative 

pertod” and to "special factors". 3 

It should be pointed out that, although the balance of payments 
difficulties was allowed as an exception to quantitive restrictions, 
the General Agreement did not permit the raising of tariffs--tariff 
surcharges--to overcome balance of payments crisis. Article xiv 
authorizes deviations from the non-discrimination rule of Article XIII. 

A great deal of the first fifteen years of "the history of 
GATT centers on the effort to get quota systems of protection dismantled. 
Indeed, its efforts in this respect has been billed as one of the tiore 

Pee ; | nas 

significant contributions of GATT to the postwar economic world. 
There have been some moves toward negotiating quantitive restrictions, 
with explicit references in the Dillon Round rules of procedure, © as 
well as the provision in the Kennedy Rounas for negotiations on non- 
tariff barriers.’ The Tokyo Declaration of September 1973 calls for 
negotiations to "reduce or eliminate non-tariff measures or, where 
this is not appropriate, to reduce or eliminate their trade restricting 


of distorting effects, and to bring such measures under more effective 


Hee» ARG Caled (ELAR YATE 

44 Ibid., at p. 681. 

45 Ibid., at p. 307. 

46 GATT BISD 8th Supp. at p. 116 (1960). 

47 John Evans U.S. TRADE POLICY at pp. 64-71 (1967). 
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international discipline.""° 


4. ANTI-DUMPING AND COUNTERVAILING DUTIES 


Anti-dumping and countervailing duties are dealt with together 
in Article Vee This article describes dumping by which products of 
One country are introduced into the commerce of another country at 
less than the normal value of the products and condemns it if it 
causes or threatens material injury to an established industry or 


materially retards the establishment of a domestic industry. It also 


Tays down that 


a product is to be considered as betng tntroduced 
into i commerce of an tmoorting country at Less than 
Ath nonmak value, 44 the price of the product exported 
from one country to another 


(a) 45 Less than the comparable price, tn the ordinary 
course of trade, for the Like pacduct when destined 
for consumption tn the exporting country, or 

(b) dn the absence of such domestic price, is Less than 

(4) the highest comparable price fon the Ltke 
product for export to any third country tn 
the ondinary course of trade, on 
(4i) the cost of production of the product in the 
country of ontgin pkus a heagonable addition 
for selling cost and pro git. . 
Anti-dumping duties have been called "a curious hybrid of tariff ideas 


and price discrimination theories of antitrust Ten The provisions 


ADIEGATIMACTIVIMIESGINIIG74aisales Noweng/5/2 at p. 17 (1975). 
49 Dam GATT at pp. 167-179. 
bOSGLDIds, wa bep aecU0. 


51 Notes and Comments "The Antidumping Act--Tariff or Antitrust - 
Law?" 74 Yale L.J. 707 (1964-65). 
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relating to anti-dumping duties and countervailing duties were initially 


found in Article 11 of the United States' Suggested Charter.” 


The dis- 
cussions at time "had shown that there were four types of dumping: price, 
service, exchange and social. Article 11 permitted measures to counter- 
act the first type. It would obligate members not to impose anti- 


93 eSeVvace: 


dumping duties with respect to the other three types." 
dumping applied specifically to "freight" dumping, by which exporters 
using subsidies to enable them to charge minimal freight rates permitted 
them a price advantage in foreign markets. "Exchange" dumping concerned 
the manipulation of exchange rates to gain competitive advantage for 
exports. "Social" dumping applied to the use of prison or sweated labour 
in the production of goods which meant that these products could be sold 
at a cheap price. 

It should be mentioned that the United States' proposal went even 


beyond her domestic legislation. The Antidumping Act, 1921°° and the 


Tariff Act, 1930°~ 


dealt with anti-dumping and countervailing duties 
that applied in the United States. The latter enactment did not require 
injury to domestic industry before countervailing duties could be 
applied.°° 


The provisions in the General Agreement contemplate retaliation 


52 U.S. "Suggested Charter for an International Trade Organization" , 
Dept. of State Pub. No. 2598--article 1]l--at p. 5 (1946). 


Se UsN MI DOGmEAL Cl ,c.) L/40cab ol, BlaneLOA6)) 

54 42 U.S. Stat. 11 (1921) as amended by 19 U.S.C. §160 (1958). 
55 46 U.S. Stat 687 (1930) as amended by 19 U.S.C. §1303 (1964). 
56 Jackson WORLD TRADE at p. 404. 
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Only when products are sold in another country at less than the price 
in the domestic market and this causes or threatens material injury in 
the importing market (Article VI (1) and (6)). Since there is the 
danger that anti-dumping duties can be abused the CONTRACTING PARTIES 
during their thirteenth session in 1958 appointed a group of experts to 
study the problem. The Group of Experts in their two reports presented 
in 1959 and 1960 agreed 
. . that 4t was essential that countries shoukd avoid 

Ammoderate use of anti-dumping and countervathing duties, 

since this would reduce the vakue of the efforts that had 

been made since the war to nemove barriers to tnade. 

These duties were to be negarded as exceptional and 

temporary measures to deak with specific cases of Anjurtous 

dumping and subsidization. 
In 1963-1964 a study was undertaken by the GATT "Committee on the Legal 
and Institutional Framework of GATT in Relation to Less-Developed 
Countries" (as part of its work which eventually led to the drafting of 
Part IV to the General Agreement) on "measures to offset subsidies granted 
by less-developed aaa During the Kennedy Round the "Agreement 
on Implementation of Article VI of the General Agreement on Tariffs 


ay (generally referred to as the 1967 Anti-dumping Code) 


and Trade" 
outlined certain definitions of terms used in Article VI and laid down the 
standards for the procedures that countries had to utilize to apply 
anti-dumping duties. The Anti-dumping Code only applies to those 


nations that accept tO? and it is not meant to be an amendment of the 


57 GATT BISD 8th Supp. at p. 145 (1960). 

58 GATT Doc. L/2097, Add. 1, 2 (1964). 

SOMO ele lives 2Oa41907.); 

60 John Barcello "Antidumping Laws as Barriers to Trade--The United 


States and the International Dumping Code" 57 Cornell Law Review 
AO l Patan. 5S30( 1972). 
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General nae 
Article VI (3) provides 


No countervatling duty shall be Levied on any product 
of the terrttory of any Contracting Party «mported «nto 
the terrttony of another Contracting Party <n excess Of 
an amount equak to the estimated bounty or subsidy deter- 
mined to have been granted, directly on indirectly, on 
the manufacture, production on export of such product in 
the country of origin on exportation, 4nckuding any spectral 
Subsidy to the transportation of a particular product. 
The term "countervailing duty" shall be understood to mean 
a special duty Levied fon the purpose of offsettuig any 
bounty on subsidy bestowed, directly or tnatnrectly, upon go 
the manufacture, production on export of any merchandcse. 


But as indicated previously retaliation is only permitted in accordance 
with Article VI (6). It provides: 


(a) No Contracting Party shall Levy any anti-dumping or 
countervatling duty on the importation of any product 
of the territory of another Contracting Party unless 
4t determines that the effect of the dumping ot subsc- 
dization, as the case may be, 4& Such as to cause on 
threaten material injwy to an established domestic 
Andustriy, on 48 Such as to phar matertakly the establtsh- 
ment of a domestic industy. 3 


Further, Article VI (4) provides: 
No product of the territory of any Contracting Party 

Amponted into the territory of any other Contracting Party 
shall be subject to anti-dumping or countervailing duty by 
neason of the exemption of such product (rom duties on taxes 
borne by the Like product when destined for consumption «n 
the country of origin on exportation, on by neason of the 
nefund of Such duties on taxes. 

While Article VI (5) states that products cannot "be subject to both 


anti-dumping and countervailing duties to compensate for the same 


61 Dam GAT? at pp. 174-175. 
62 Ibid., at p. 400. 
GomelDidasedtep 401: 

64 Idem. 
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Situation of dumping or export subsidization."°” 
The foregoing clearly shows that it is essential to remember 
that certain expressions used in the provisions have caused some 
difficulty in deciding when retaliatory measures are permitted under 
the General Agreement. Thus, expressions such as "like product" (which 
occurs frequently in the General Agreement), "normal value", “comparable 


price’, “export price" etc. have been subjected to some careful 
scrutiny. The Group of Experts in their 1959 and 1960 Reports entitled 
Antidumping and Countervailing Duties in fact made a suggestion that 
"like product" should be "interpreted as a product which is identical 
in physical characteristics subject, however, to such variations in the 
presentation which are due to the need to adapt the product of special 


166 The 1967 


conditions in the market of the importing country. 
Anti-Dumping Code on the other hand for the purposes of the Coce inter- 
prets "like product" to mean "a product which is identical, j.e., 

alike in all respects to the product under consideration, or in the 
absence of such a product, another product which, although not alike in 
all respects, has characteristics closely resembling those of the product 


ou The Antidumping and Countervailing Duties Report 


under consideration." 
holds that "export price” is the price at which the like product left 
the exporting country and not the price at which it entered the importing 


country. The Report suggests that it would be ideal to base it on the 


65 Idem. 


66 GATT Report of Group of Experts ANTICUMPING AND COUNTERVAILING 
DUTIES, Sales No. GATT/1961-2, at p. 11 (1961). 


67. Jackson WORLD TRADE at p. 427 (Anti-Dumping Code Article 2(b)). 
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"ex factory price" on sales for export, but "f.o.b.--port of shipment 


price" would also be satisfactory.°° 


The 1967 Anti-Dumping Code indi- 
cates that to carry out a fair comparison between the export price and 
the domestic price in the exporting country, the two prices must be 
compared at the same level of trade, normally at the ex factory Tevet 
The Interpretive Note to Article VI, paragraph 1 states 

Hidden dumping by associated houses (that 4s, the sale 

by an Amponter at a price below that corresponding to 

the price invoiced by an exporter with whom the 

Ampontern 45 associated, and also below the price in 

the exporting country) comstitutes a foun of prrce 

dumping uth respect to which the margin of dumping 

may be calculated on the basis of the eee at which 

the goods are nesold by the imponton. / 
The 1967 Anti-Dumping Code holds that where there is no export price or 
it is unreliable because of association arrangements between the 
exporter and importer, the export price can be constructed on the basis 
of the price at which the imported product is first resold to an inde- 


| 


pendent buyer. On the other hand, the Antidumping and Countervailing 


Duties Report maintains that simply selling imported products at a loss 
to gain a foothold in the market is not “dumping in the GATT cree 
Another problem concerns the exemption or refund of duties or 


taxes borne by like product when exported under Article VI (4) since 


this provision has been interpreted to apply only to taxes on products, 


68 GATT ANTIDUMPING . . . op. cit. at p. 8. 

69 Jackson WORD TRADE at p. 428 (Anti-Dumping Code article 2(f)). 
70 Dam GATT at p. 454. 

71 Jackson WORLD TRADE at p. 424 (Anti-Dumping Code article 2(e)). 
72 GATT ANTIDUMPING . . . op. cit. at p. 11. 
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i.e., sales tax, turnover tax, etc. and excludes income tax. This 
is related to the question of ea at adjustments as well. 

A further question relates to "indirect dumping" where the pro- 
ducts made in country X are first shipped to country Y and then from 
country Y to country Z where country Z complains of dumping. The 
Antidumping and Countervailing Duties Report casts doubt as to whether 
the General Agreement allows offsetting damawiee! = 

The Interpretive Note to Article VI, paragraphs 2 and 3 states 
that multiple currency practices can in certain circumstances constitute 
a subsidy or a form of dumping permitting counter-measures. ~ 

The Antidumping and Countervailing Duties Report states that "no 
precise definition or set of rules could be given in respect of the 
injury concept", but suggests that a common standard ought to be adopted. /” 
The 1967 Anti-Dumping Code holds that dumping must be demonstrably the 
principal cause of material injury or threat of material injury and tnat 
this must be weighed with all other factors taken together that may be 
adversely affecting the “ulin In connection with this problem of 
injury is also the problem of what amounts to an "industry". The Anti- 
dumping and Countervailing Duties Report states that a single firm within 
a large industry is not covered generally and counter-measures in such a 
case in their opinion would be “protectionist in character, and the 


property remedy for that firm lay in other fre cron me The 1967 


US) saab sche, (ier Re 

74 Dam GATT at pp. 454-455. 

75 GATT ANTIDUMPING . . . op. cit. at p. 10. 

76 Jackson WORLD TRADE at p. 428 (Anti-Dumping Code article 3). 
77. GATT ANTIDUMPING . . . op. cit. at p. 10. 
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Anti-Dumping Code gives a definition of industry and refers "to the 


domestic producers as a whole of the like product or to those of them 
whose collective output of products constitutes a major portion of the 
total domestic production of those products" with exceptions for the 

case where one of the producers is also an importer of the dumped products 


78 As for the situation of retarding the establishment of 


and others. 
domestic industries, the 1967 Anti-Dumping Code demands "convincing evi- 
dence of the forthcoming establishment of an industry must be shown, for 
example, that the plans for a new industry have reached a fairly advanced 
stage, a factory is being constructed or machinery has been ordered."”” 
Article VI (6) (b) and (c) deal with the situation where dumping 
in one country actually causes harm to another country.-° This contem- 
plates the case where country X dumps goods in the market of country Y, 
and country Z is a traditional supplier of like products to the market 
of country Y. The goods dumped by country X does not cause injury 4g 
country Y, but does injury to country Z, the traditional supplier. In 
such a situation the General Agreement permits country Y to take counter- 
measures to protect the interests of its trading partner. 
Article VI (7) presumes that material injury does not result 
where a system of stabilization of domestic prices of primary products 
8] 


is undertaken. 


It should be stressed that the provisions found in Article VI 


78 Jackson WORLD TRADE at p. 430 (Anti-Dumping Code article 4). 
79 Ibid., at pp. 428-429 (Anti-Dumping Code article 3(a)). 

80 Dam GATT at p. 401. 

81 Dam GATT at pp. 401-402. 
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dealing with anti-dumping and countervailing duties are also subject 
to “existing legislation" provision of the Protocol of Provisional 
Application. It is because of this that the United States legislation 
that applied to countervailing duties not requiring any determination 
or finding of "injury". continued to govern her international trade 


and was for a long time a contentious issue with her trading partners. 
4.1 1967 Anti-Dumping Code 


As mentioned previously the Kennedy Round made some attempt at 
dealing with non-tariff barriers. One of its successes was the Anti- 
Dumping Code. In order to understand the background to the Code, it 
is necessary to recount the position obtaining at the level of domestic 
legislation in various countries at that time. Besides the United States, 
Canada's anti-dumping legislation®® (which also did not require a finding 
of injury) was the next most comprehensive--the United States products 
imported into Canada was subject to most of the anti-dumping duties; 
while Britain during the 1960s had undertaken a considerable programme of 
anti-dumping actions and the European Common Market was commencing to 
draft its own anti-dumping regulations. The United States felt that an 
Anti-Dumping Code would be a means of warding off contemplated actions 
and a method to protect American exports from discriminatory application 
of anti-dumping duties in the future. The Anti-Dumping Code contained 
a number of highly detailed provisions, arrived at by compromises in 
trade negotiations rather than an attempt to remedy any defects in 
SZ evomebarcel 1000s Clit. atipp. 518-524. 

83 An Act to Amend the Customs Tariff of 1897, S.C. 1904, c. Il. 
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Article VI. The Code also does away with the “existing legislation" 


84 


provision as a condition of its acceptance. Further, the Code 


specifically states in the preamble that the parties to the agreement 

are desirous of interpreting the provisions of Article ioe 
The developing countries as previously mentioned have not 

accepted the Anti-Dumping Code “because of the special characteristics 

of their economies, and their balance-of-payment difficulties, they 

believe that their domestic prices are not directly comparable with those 


obtainable in international markets and cannot therefore serve as a 


reliable indication of whether their exports are being sold at dumped 


prices... ee In order to overcome this problem, GATT has set up a 


Working Group to look into’ this matter. 


SEE OU ALEC UAU SERRE EE 


The General Agreement is replete with provisions that were incor- 
porated as a result of American domestic activities. One such action 
relates to tariff adjustments (escape clause relief). The inter-war 
United ah pecorwamuyadteh policy was evolved with the understanding that 
it was intended to assist, not injure American industry and agriculture, 
and hence the interests of domestic industries which might face serious 
import competition would be taken into account. Accordingly, an "escape 
clause" was usually inserted in trade Pavements signed by the United 


States. This policy consideration, largely due to the action of the 


84 Jackson WORLD TRADE at p. 438 (Anti-Dumping Code article 14). 
85 Ibid., at p. 426. 
S6 MGRITOAGIIVINIES#in 1974 op. cit. at pe 39. 




















. Wee’ Gn ee : 
1% ; ion 7 x 


i’ 1: ee 
"petain| shyel | annheres’ ub, ee en a 7 | 
Re velvong 
iyi OFF St fot ah ell i ier, eaokee wt att 
“Sy gabe. 0 eng heeandat all priderqvecny to) fediazio! 
welt Laing biked Hyatt) em. ahs aeg oninol avee ott, at 7 
trader, Folrnts: ae 1 Se pw Ai) samo sik att bdiqeaae- 
Watt th Dug ih 9 ' oontaliat 47 at? Doe: Re TROIS sant Ae - 
did EE Ps EN. gan een estou 27) 25h eer i aval tod Ar 
bart. tte, OAs F peo fF omaapeertniy) RF alésatatde 
bis¢ Dre grbthtaee) cape 1 att sill ") mitenthal shaerten 
ie! sot eave ae See ni Oe 4 sondng - 
a Mab lily Sie a oa oni 


© She antral . 1a 

7 

4y Jew alu, ab See sanieal lunonsi eT ~ = 2s 
aot, nee He tTuget. 6-2 betnnag 
Ty. Lp Paty 2a eT ie starts. Yeh é¢ ed eatehit - 

F Sarah basta wee i bovis aos ion tpqemtees carat? betigd: 
test iow us *aitduby «thi eat ene pidasiok owed | 
mutes ocr. adit od bie oder bb tani ail 
ae as” ane ria bs aA. J heDas ware na 4d ‘nijiand ott 2 9umo3:: 


bait) wat xg = gta a aps seehuang 


; nig wndoo pate, new waste hare apr" 
er es |e 





a 








La 





152 


Senate, even led to President Truman issuing an Executive Order requiring 


that an 


“escape clause" be inserted in all future trade agreements. ©” 


At the London Session of the Preparatory Committee in 1946 the 


purpose of the escape clause was explained by the United States delegate 


as being 


. . to give mone flexibility to the commitments under- 
taken An Chapter IV. Some provision of this kind seems 
necessary tn onder that countries will not find themselves 
dn Such a rigid position that they could not deal with 
situations of an emergency character. Theresorne, the 
Article would provide fon a modification of commitments 
to meet such temporary situation. In order to Ee 
the right given and in order to prevent abuse of 4t, the 
Anticle would provide that before any action is en 
under an exception, the member concerned would have to 
notify the organization and consult with them, and with 
any other snterested members. 


Article XIX (1) contains the escape clause relief and provides. 


(a) 14, as a nesult of unforeseen developments and of the 
effect of the obligations incurred by a Cisne 
Party under this Agreement, sneluding tariff conces- 
S4ons, any product 44 being tmpornted into the territory 
of that Contracting Party in such inereased quantities 
and under such conditions as to cause or threaten 
Sertous tnjury to domestic producers in that terrt- 
tony of Like on directly competitive products, the 
Contracting Party shall be free, in respect of such 
product, and to the extent and for such time as may 
be necessary to prevent on remedy such injury to 
Suspend the obligation in whole or_An part on to 
utthdraw on modify the concession. 


From the foregoing it is clear that a party seeking to invoke 


escape clause relief, will have to show: 


87 


88 
89 


Stanley D. Metzger "The Escape Clause and Adjustment Assistance: 
Proposals and Assessments" 2 Law and Policy in International 
Business 352 at p. 357 (1970). 

UNS Doct E/PG/ TiC abl (PV 7eatep 4 38 (1946). 


Dam GATT at p. 426. 
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(1) imports in such increased quantities 


(2) as a result of (a) unforeseen developments and (b) 
effect of General Agreement obligations 


(3) which causes serious injury or threatens series injury. 
Further, Article XIX (1) (b) outlines the situation concerning preference 
concessions. °° 

As for "increased quantities" absolute increase is not necessary 
as the Working Party report adopted by the CONTRACTING PARTIES at the 
Second Session in 1948 states: "It was also the understanding of the 
working party that the phrase 'being imported . . . in such increased 
quantities’ in Article XIX . . . was intended to cover cases where imports 
may have increaseac relatively, as made clear in. . . the Havana Charter. "" | 

The substantive requirements deal with both injury and causation. 
There is the problem of what amounts to "serious injury’. The GATT 
Working Party, dealing with the 1951 withdrawal by the United States of 
a tariff concession with respect to hatters' furs granted to Czecho- 
slovakia, examined data on import quantities and United States production 
and employment in that industry and found evidence of "large and rapidly 
increasing . . . imports, while at the same time domestic production 
decreased or remained stationary." This in their opinion was "evidence 
of some weight in favour of the view that there was a threat of serious 


OZ 


ATL IUGY coe The Working Party said that the 


.. . available data support the view that increased 
Amports had caused on threatened some adverse efgect to 


90 Idem. 
91 GATT BISD Vol. II at pp. 44-45 (1952). 


92 GATT Report on the Withdrawal by the United States of a Tariff 
Concession under Article XIX, Sales No. GATT/1951-3, at p. 21. 
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United States producers. Whether such a degree of 
adverse effect should be considered to amount to "serious 
Anjury" 44 another question, on which the data cannot be 
Said to pornt convincingly in ecther direction, and any 
view on which 48 essentially a matter of economic and 
boctak syqgment Anvolving a considerable subjective 
eLement. 


Also, the Working Party concluded that: 


Moreover, the United States 45 not called upon to prove 
conckusively that the degree of Anjury caused or threatened 
An this case must be negarded as serious; Since the 
question under consideration 44 whether they are tn breach 
of Articke XIX, they are entitled to the benefit of any 
neasonable doubt. No facts have been advanced which 
provided any convincing evidence that it would be 
unreasonable to negard the adverse effects on the domestic 
Andustry concerned as a nesult of increased Amports as 
amounting to sertous injury on a threat thereos; and the 
facts as a whole certainly tend to show some degree of 
adverse effects has been caused on threatened. It must 

be conckuded, therefone, that the Czechoslovak Delegation 
has fatled to establish yet no Serious tnjury has been 
Sustained on threatened. 


John Jackson observes that it “almost appears that a mere rapid increase 
in the proportion of imports to the domestic production would make the 
invocation of Article XIX justifiable, especially when all benefit of 
doubt goes to the party invoking itt 

The Working Pary also considered the question of the establishment 
or development of domestic production and observed that any 

. proposal to ucthdraw a tartgs concession tn onder 

to promote the establishment or development of domestic 

production of a new or novel type of product in which 

overseas Suppliers have opened up a new market 44 not 

peunissible under Article XIX but should be dealt with 


under other provisions of the agreement, such as Article 
XVIII. On the other hand, <t may be permissible to have 


Ome Ub Ade suc.e Daa c Ce 
GAR LD use cle eee 3. 
95 Jackson WORLD TRADE at p. 563. 
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recourse to Anticle XIX 44 a new on novel type of imported 

product 44 nepkacing the customary domestic product to a 

degnee which causes oft threatens Sertous Anfury to 

domestic producers. ? 

The question of “unforeseen developments" were also considered by 
the Working Party. The Working Party agreed that 

"UnNfO1CS een development" Should be interpreted to 

mean developments occurring after the negotiations of the 

relevant tatish concession hah At woukd not be reasonable 

to expect that the negotiators of the country making 

the concession could and should have foreseen at the 

time when the concession was negotiated. 

The Working Party observed that "it is universally known that fashions 
are subject to constant changes" but they agreed with the United States 
that "the degree to which the change in fashion affected the competitive 
situation, could not reasonably be expected to have been foreseen by 

the United States' authorities in 1947." 

The other requirement of the "effect of General Agreement obliga- 
tions" is considered to encompass not only tariff concessions but also 
other obligations. The preparatory work shows that the elimination or 
reduction of quantitive restrictions was also included in that phrase. 72 
The extraordinary increase of Japanese exports in particular goods and 
to certain countries, along with the increase in the exports of cotton 
textiles from the developing countries, during the 1950s gave rise to 
some apprehension in many developed countries and led in some instances 


to outright discrimination against exports from these eollneriest oe 


JOmeGs Wine DOLteOhe tne WithdGowdly. ...0D.0Clb..at p. 21. 
Giaelbidiseatepe. 10; | 

93a iDidae- at pp. 10-12. 

99 Report of Preparatory Committee London First Session at p. 10. 
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It is clear that the “escape clause" has certain drawbacks. If 
a local industry suffers serious injury as a result of concession- 
engendered import competition, the remedy most advocated is import 
restrictions, but this would penalize an efficient foreign producer as 
well as the consumer in the importing country. If the domestic indus try 
as a whole does not suffer serious injury by such import competition, | 
individual firms and workers may nevertheless be injured, and in such 
an instance escape clause relief does not lie and their adjustment 
problem, if any, would be similar to that applying to technological 


change. 
6. ADJUSTMENT ASSISTANCE 


Adjustment assistance has usually been associated with the economic 
concept of "cost of market adjustment". It is believed that an increase 
in world trade under "free trade conditions is likely to displace certain 
domestic products in the local market by imports. The question then 
arises as to who should bear the cost of this market readjustment since, 
it was believed, normal economic factors were inadequate to deal with 
this problem. 

As early as 1959 at the GATT Ministerial Meeting and at the 
fifteenth session of the CONTRACTING PARTIES attention was drawn to 
the problem of "sharp increases in imports over a brief period of time 
[which] could have serious economic, political and social repurcussions 


re 


in the importing countries. At the sixteenth session in June 1960 


of the CONTRACTING PARTIES appointed a Working Party to study the 


matter, 92 and at that time also adopted a description of market 


101 GATT Doc. SR.16/2 at pp. 8-10 (1960). 
102 GATT BISD 9th Supp. at p. 26 (1961). 
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disruption as follows: 


CONTRACTING PARTIES and recommended that a permanent committee 


These situations generally contain the following 
eLements in Arba 


(4) a sharp and substantial increase on potential 
Ancenease of Amports of particular products from 
particular SOULCeSs ; 


(4i) these products are offered at prices which are 
substantially below those prevarling for similar 
goods of comparable quakity in the market of 
the Amporting country; 


(<i) there 45 serious damage to domestic producers 
on threat thereos; 


(4v) the price dif ferentials heferred to in paragraph 
(4i) above do not arise orn governmental «nter- 
vention 1n the 44xing on formation of prices 
on fom dumping practices. 


In Some situations other eLements ane also present and the 
enumeration above 446 not, theregone, Andenaed as an 
exhaustive definition of market disruption. 


The Working Party reported at the seventeenth session of the 


104 aA 


established and it 


include (1) staged reductions in tariffs or other restrictions over a 


103 


. . . advocated a procedurak approach to the problem 

under which (1) explicit recognition would be given 

to the "existence of a problem which has been called 
"market disnuption'"; (2) multilaterial consultations 

would be envisaged for arriving at "constructive solutions"; 
(3) the procedures adopted should Lead to "the orderly 
expanston of «nternattonal trade"; but (4) "exksting 

nights and obligations oe the General Agreement" 

Should not be prejudiced. 


Some methods of allocating market readjustment costs utilized 


shi ele fo Mee 


104 Dam GATT at p. 298. 


105 Dam GATT at p. 298. 
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period of time, (2) for the importing country to reallocate the burden 


of adjustment from the domestic producers to other segments of the 


economy and (3) adjustment subsidies. 1% 


It is clear that the "escape clause" provision under Article XIX 
in some measure provides an adjustment mechanism. However, John Jackson 
feels these "provisions seem much more attuned to protectionist desires 
than to an ‘adjustment concept' . . . a significant question . 


[is] . . . whether the GATT agreement adequately focuses on the true 


problems of adjustment." !07 


108 


The United States Trade Expansion Act of 1962 in section 30] 


(b) embodied on “escape clause" remedy of tariff adjustment into 
American law by proving 


(7) Upon the request of the President upon resolution 
of etther the Committee of Finance of the Senate or 
The Committee on Ways amd Means of the House of 
Representatives, upon 4ts own motion, on upon the 
filing of a petition under... (petition for tarts) 
adjustment filed by a trade assockation, fi, 
cent fied on recognized unton, or other representative 
of an Andustiy) the Tarigg Commission shall promptly 
make an investigation to determine whether as a result, 
An major part of concessions granted under trade 
agreements, an article 4s betng tmported into the 
United States in such increased quantities as to cause, 
on threaten to cause, Serious Anjury to the domestic 
Andustiy producing an article which is Like on 
directly competitive with the rmported article. 


(2) In making its determination . . . the Tarts 
Commission Shall take into account all economic 
factons which 4t considers nekevant, including 
Adling of productive facthities, inability to 
operate at a Level of reasonable progit, and unempLoy- 
ment or underemployment. 


106 Jackson WORLD TRADE at Demor 0. 
107. Idem. 


LOSs5/61U.S-aStat. 6729(1962). 
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(3) . . . &nereased imports shall be considered to cause, 
on threaten to cause, serious infu to the domestic 


andustry concerned when the Tariff, Commission finds 
that such increased imports have been the major 
factor 4Hgttusing, on threatening to cause, such 
ANf WILY. 

The "serious injury" had to affect an entire industry. !!0 


In addition, under section 301 (c) of the same Act of 1962, an 
entirely new and more easily obtainable remedy--adjustment assistance-- 
was incorporated for trade-injured domestic parties. As in the case 


of "escape clause" (or “tariff relief for industry") the Tariff 


Commission must find that 


~ + 6 Aa result 4n major part of concessions granted 
under trade agreements, an article Like on directly 
competitive with an article produced by the f0un [the 
"workers! ,Uun on an appropriate division thereo," in 
the case of a nequest for assistance by a group of 
workers] 44 being dmported into the United States in 


. Anereased quantities. [However, the increased must, 
An the case of ftums be] "such... as to cause or threaten 
to cause x«njury to the fium" [or in the case of group of 


workers] "Such . . . as to cause or threaten to cause 
unemployment and underemployment of a significant 
number or proportion of the workers of such fun on 
Subdivision", . .. [It 4s further provided that] 
"inereased imports shakl be considered to cause on 


threaten to cause, Serious injury to a fun or unemploy- 


ment on underemployment as the case may be [ig] such 
Ancneased imports have been the mafor factor in causing 
on threatening 49 GaUse, Such Anjury of unenipLoyment or 
underemployment. | . 


Stanley Metzger maintains that in 


109 Fulda and Schwartz CASES at p. 396. 


110 Peter Bartfeld "United States Trade Law at the Crossroads of 
Presidential Power in the Trade Area after Yoshida International 
Inc. v. United States and the Trade Act of 1974". 8 New York 


University Journal of International Law and Politics 63 at 
p. 68 (1975). 


111 Fulda and Schwartz CASES at pp. 397-398. 
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. . . developing the concept of adjustment assistance, 
the Congress Like the Administration, was fully aware 
that the traditional foun of escape ckause nelief-- 
Anenreasing tariff rates or Amposing quotas--even apart 
fom adverse "Ampact on our total foreign economic 
pokicy", could be quite "Lnappronpiate to protect United 
States fuuns and workers." Tartgs nekies "cannot be 
Sspectficakky adapted to the individual requirements 

0f those in an tndustry affected by imports." The 
fuurtshing of adjustment assistance... on the other 
hand was "fully consistent with our traditional practice 
0f protecting American commerce and Labor from serious 
Anjury resulting 20m Lmports", whet ¢ avoiding the disf- 
cultivs Slowing from tarif, nevies, He 


It is also clear that the criteria established for "adjustment 


assistance" were closely tied to that established for "escape clause" 


relief.) 3 On the other hand, the eligibility requirements for adjust- 


ment assistance under the United States Automotive Products Act of 196514 


for parties adversely affected by the operation of the Canadian- 


American Automotive Products Agreement of 1965 Ms 


116 


were far less 


vigorous than those provided under the Trade Expansion Act of 1962. 


Liaw stanley De Metzger “The Escape Clause . . ." op. cit. at p. 381. 
Ss WDNGles tate felon leucine 
114 19 U.S.C.A. §2001-2033. 


115 United States-Canadian Automotive Products Agreement, January 16, 
LoGeS UCC MEU eo ace oe ym lens > mC EO UIs: 


116 Under section 302 (b) (c) of the Automotive Products Trade Act 
of 1965, if a dislocation of a firm or a group of workers, an 
appreciable decline in the United States production and a 
corresponding increase in imports from Canada or decrease in 
the United States exports were to take place, injury to such 
firm or group of workers is presumed to flow from the concession 
granted under the Agreement and such firm or group of workers 
would be eligible for adjustment assistance.--Fulda and 
Schwartz CASES at pp. 421-423. 
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CHAPTER V 


EXPORT CONTROLS 
1. NON-DISCRIMINATION RULE 
(eee SUBS LULCS : 
2.1 Export Subsidies and Production Subsidies 
2.2 Agricultural .Support Programmes 
2.3 Developing Countrres Position 
6. ERE CERILLONS 
3.1 General Exceptions 
3.2 Security Exceptions 


4, BORDER TAX ADJUSTMENT 
Overview 


This is concerned with the rules applicable to exports. The General 
Agreement mentions exports in quite a few articles. The general rule 
of non-discrimination and MFN eaten applies to both exports as well 
as to imports, but this is subject to a number of exceptions. Quantitive 
restrictions as applied to exports are also prohibited by the General 
Agreement. The provisions in the General Agreement on subsidies also 
apply to exports. 

As mentioned previously the General Agreement permits exceptions and 
the general exceptions as well as the security exceptions found in the 
General Agreement equally apply to exports. It is maintained that 
basically there are three reasons for export restrictions: to protect 
domestic industries by providing them with less expansive domestic raw 
materials; to prevent or relieve critical shortages; and to improve the 
terms of trade. 

The developing countries' position is that it is unjust for 
countries that export mostly primary products to commit themselves while 


at the same time the developed nations persist in their subsidies for 
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primary products. As for “border tax adjustments" they usually take 
the form of remission of indirect taxes or drawback of custom duties 
On exportation. The rationale behind this is that if such indirect 
taxes were permitted to be levied on exports (which would then be 
reflected on the price for products in the country where the exports 
are destined) then the importing country through its consumers would 
be treated inequitably since the benefits of such indirect taxes would 
not be accruing to them. 

It should be pointed out that there has recently been a call for 
the revision of GATT rules and the American Congress has advocated new 
principles and procedures governing access to supplies of food, raw 
materials, and manufactured or semi-manufactured products, including 
rules and procedures governing the imposition of export controls, the 
denial of fair and equitable Reece to such supplies, and effective consul- 
tative procedures on problems of supply shortages. 

As far as the General Agreement is concerned, exports are mentioned 


] 


in a number of Articles. It is abundantly clear that most countries regulate 


at least some exports. There are usually various economic, political 


1 At least 13 clauses in the General Agreement make some reference to 


exports: 

Article I (1)--dealing with MFN treatment; 

Article baer (5); (6) and (7)--anti-dumping provisions; 
Article V ye (1) and (4 Ja-fees and formalities provisions; 
Article IX (2)--marks of origin; 

Article X (1)--publication and administration of trade laws and 


regulations; 

Article XI (1) and (2)--quantitive restrictions; 

Article XIII (1) and (5)--non-discriminatory administration of 
quantitive restrictions; 

Article XVI--subsidies; 

Article XVIII bis (1)--tariff negotiations; 

Article XX--general exceptions and 

Article XXI--security exceptions. 
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and national security reasons for this, but basically three reasons for 
export restrictions are: to protect domestic industries by providing 
them with less expensive raw materials; to prevent or relieve critical 
shortages, and to improve the terms of trade. The 1968 Brazilian 
controls on coffee exports® is clearly an example of applying controls 
to the export of raw materials used in a domestic industry, which not 
only protected that industry, but in fact gave the local industry a 
competitive advantage against other world producers. The 1973 foreign 
trade policy changes in a number of countries saw many of them limiting 
exports in order to keep the domestic price level down” as one method of 
fighting inflation. Also, in many other countries, concern about 
inflation brought about the use of price controls as a means to avert 
local shortages that tend to arise when traders shift sales abroad to 
take advantage of world prices that exceed domestic prices." A recent 
example of this was the application of domestic price limits on sawn 
wood that led to the introduction of export controls when the world price 


increased above domestic price.- 
1. NON-DISCRIMINATION RULE 


The MFN clause in Article I applies to both imports and exports, 


which means the application of the general rule of non-discrimination. 


2 Journal of Commerce, 15 February 1968 at p. 5. 
3 IMF Survey, 9 July 1973 at p. 206. 


4 International Monetary Fund 24th ANNUAL REPORT ON EXCHANGE RESTRI- 
GULONS dg AD aeGOom Glo 1c). 


5 GATT Doc. L/3875 (December 1973). 
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It follows from this that a Contracting Party cannot make a distinction 
in its export regulation depend on the destination of such exports. 

An early example of this was the 1948 Pakistani complaint to the 
CONTRACTING PARTIES against the Indian excise tax on tobacco, tea and 
sugar which was made refundable when the items were exported to all 
countries except Pakistan.© The matter was privately settled between 


the parties and the complaint was withdrawn. / 


In 1952 India complained 
to the CONTRACTING PARTIES that Pakistan discriminated in its export duty 
On raw jute against her. © It should be pointed out that a differential 
export tax on products would not itself violate the MFN obligation unless 
the export restrictions imposed were on "like" products. The Indian 
complaint concerned the export of raw jute packed in loose (kutcha) 
bales as against those packed in a hydraulic pressure and wire-bound 
(pukka) bales, whereby the "kutcha" type paid a higher export duty than 
the "pukka" bales. In 1953, the matter was brought before the Inter- 
sessional Committee and at one of the meetings the Chairman of the 
CONTRACTING PARTIES stated: 

He had been asked whether, in his optnion, the export 

duty Levied by Pakistan on kutcha bakes was to be 

considered as a disoriminatony tax under the provisions 

of the General Agreement. He had reflected upon this 

question and had concluded that, 46 kutcha bales were 

exported to various destinations and 44 the same nate of 

export duty were applied wespective of the destination 

of the exports, the duty could not be regarded as 9 

discriminatory within the teuns of the General Agreement. 
GAieDOC Gh. ey Skul 1) (1948). 
GATT Doc. CP.3/SR.19 (1949). 


GAiie Doce L/ A195 1952). 


sy (e2h SS en) 


GATT Doc. IC/SR.9 at p. 2 (1953). 
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This opinion of the Chairman could only be correct ia the two types 

of bales were not considered "like" products. This complaint also was 
later withdrawn when the parties privately compromised their differences. !° 
It should be stressed that as previously indicated the General Agreement 
does contain a number of exceptions to the principle of non-discrimination 
which also apply to exports. 

It must be pointed out that the General Agreement recognizes that 
international trade can be affected by tariff as well as non-tariff 
barriers. It, therefore, prohibits quantitive restrictions (subject to 
certain exceptions) and provides for multilateral negotiations to reduce 
tariffs. John Jackson maintains that the national treatment obligation 
under Article III does not apply to exports and that there is no explicit 
provision in GATT for "bindings" or Schedule concessions (under Article II) 
with respect to exports, |! because in his view Article II refers only 
to importation. This position can only be maintained by a peculair 
iiterpretation of Article il, since what it©in fact states is that) “each 
Contracting Party shall accord to the commerce of the Contracting Parties 
treatment no less favourable than that provided for in the appropriate 


V2 Besides, 


part of the appropriate schedule annexed to this Agreement." 
at the 1946 London First Session, the Preparatory Committee considered 
the abolition of export restrictions and rejected it. The United States 


representative stated that: 


LOMOR Me DOG mL, Ocendde 1.( 1953). 
11 Jackson WORLD TRADE at p. 499. 


12 Article II (1) (a)--Dam GATT at p. 393. It is also true that the 
remaining paragraphs of Article speaks of importation. 
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14 we had put in thts draft exactly what we owrselyes 
would have Liked there would have been a prohibition 

of export duties and a prohibition of restrucetions on 
naw materials, [but he added that for some countries 

export duties have the same purpose as Ampont duties 

for other countries] and theregorne to be Logicak you 

must negotiate on that, too. | 


The British representative elaborated this and felt that 


. . there may be certain neasonableness in the idea 
that a country producing the naw material should be in 
those cases able to defend ttseks by reserving the 
night to have an Diode: go. Roan to pnevent the 
processing tndustiy from being completely taken away 
fom 4t by an Ampont duty in another country. . . 
Having “egana=1o that) .-. . 4t would not be altogether 
neasonable to require the ee abolition of export 
taxes, but, on the other hand, there may bea ner 
case fon asking for negotiation. !4 


Further in Article XXVIII bis, which deals with tariff negotiations, the 


Contracting Parties recognized the importance of substantially reducing 


"the general level of tariffs and other charges on imports and exports." !° 


Also, in the Note to Article XVII, the Contracting Parties stipulated that 
trade barriers caused by State-trading enterprises should be subject 


to negotiation so as to bring about "the reduction of duties and other 


me 


charges on imports and exports. Further, the GATT Schedules in fact 


contained one export binding--that relating to concessions on tin exports 


iy 


included in the Schedules of Malaysia and Singapore. The purpose of 


lee Ul NeeDocwen/ PC/14G-11/S1/PV/ lati p. ll. 

14 Idem. 

15 Dam GATT at pp. 438-439. 

169 Ibidesedteper459: 

17. GATT--CONSOLIDATED SCHEDULES OF TARIFF CONCESSIONS Volume 3 at 
p. 135--"Export Duties: Tin ore and tin concentrates shall be 
assessed for duty on the basis of their content: the rate to 
be levied, on such tin content being the same as the rate chargeable 


on smelted tin, Provided that the rate of duty on this item 
[Continued on next page. ] 
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that concession was to prevent Malaysia and Singapore from placing a 
high export duty on tin ore which would amount to a subsidy for tin 
smelting. The low export tax was made subject to the United States' 
government not subsidizing the American tin smelting industry. Also, 
it should be mentioned that in import tariff committments there have 
been provisos or Notes attached making the granting of such import 
tariff concessions dependent upon the absence of export duties by the 
recipient Contracting Party. The proviso to a British import tariff 
concession on yarns provides: ) 

The Government of the United Kingdom shall be free to 

Ampose on yarns containing flax a duty higher than provided 

for in respect of the above item 44 at any tume supplres 

of naw flax for export from the territories of Belgrun, 


Luxembourg on the Netherkands are subjected to duties 
on other charges on exportation. 


Similarly, the British import tariff on unshelled Brazil nuts was placed 
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at 5 per cent and on shelled at 10 per cent. The Note to that concession 


stated: 


If at any time unshelled Brazil nuts exported from Brazcl 
are charged with export duties or other taxes which are 
not offset by conresponding export duties on taxes on 
shelled Brazil nuts exported from Brazil, then the 
Government of the United Kingdom shall be free to «mpose 
on Shelled Brazil nuts, in addition to the 10% provided 
fon in this item, a duty equivalent to the amount by which 
the afonesaid export duties on taxes on unshelled Braazrl 
nuts exported from Braztk exceed the duties on taxes 
charged on unshekled Brazil nuts supplied to the domestic 
shekling 4ndustry. 19 


—_ 


[Continued from p.166,] 


may exceed the rate chargeable on smelted tin in the event that and 
so long as the Government of the United States of America subsidizes 


directly or indirectly the smelting of tin in the United States." 
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Article XI (1) states that 

No prohibitions on restrictions... , whether made 

effective through quotas, import or export Licences or 

other measures, Shall be instituted or maintained by 

any Contracting Party . . . on the exportation orn sale 

for export of any product destined for the territory of 

any other Contracting Party. 
However, this was made subject to certain exceptions found in Article 
XI yee! the first refers to export prohibitions or restrictions 
temporarily applied to prevent to relieve critical shortages of food- 
stuffs or other products essential to the exporting Contracting Party; 
and the second applies to export prohibitions or restrictions necessary 
for grading standards in international trade. Also, the general excep- 


tions under Article x22 


and the national security exceptions under 
Article xx129 are also applicable in appropriate cases. 

In 1950 the CONTRACTING PARTIES specifically discussed quantitive 
restrictions and found that "many countries have made extensive use of 
restrictions on exports, in order to protect their supplies of scarce 


“commodites."" 


The CONTRACTING PARTIES concluded that the following 
kinds of quantitive restrictions fall outside the exceptions permitted: 
(4) export restrictions used by a contracting party 


for the purpose of obtaining the relaxation of 
another contracting party's sAmport restrictions; 


ZUeeVan GAIT ate pe. 407. 

Zim lDid eat pp-s.407-408- 
22 Ibid., at pp. 407-428. 
ee SUS NIG | ake Bape aul Tibeh ee 


24 GATT--THE USE OF QUANTITIVE RESTRICTIONS FOR PROTECTIVE AND OTHER 
COMMERCIAL PURPOSES at p. 4 (1950). 
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(4x) export restrictions used by a contracting party 

to obtain a nelaxation of another contracting 

party's export nestr(ctions on commodities tn 

Locak on genenak short suppky, or othewrse to 

obtain an advantage tn the procurement s/o 

another contracting party of such commodities; 
(41) nestrictions used by a contracting party on the 

export of naw materials, An order to protect or 

promote a domestic fabricating industry; and 


(iv) export restrictions used by a contracting party 
to avoid price competition among exporters. 


Article XIII provides for non-discrimination in administering quantitive 
export restrictions. ©° 
As for dumping,-Article VI (1) states that the Contracting Parties 
recognize that dumping--export of products at less than the normal 
value--is to be condemned if it causes or threatens material injury to 
an established industry or materially retards the establishment of a 
domestic industry. It is clear from the foregoing that dumping is not 
against GATT obligations, and what is of significance is the right to 
offset or prevent dumping. In order to defend against this practice 
importing countries are permitted to levy anti-dumping duties, but 
any anti-dumping cuty levied must not be areater in amount than the 
margin of dumping, which is the price difference determined in accordance 


Mita ero veavirwen) koe 
2. SUBSIDIES 


The provisions dealing with subsidies in the General Agreement 


must be viewed in light of what. happened just after the Second World 


Ws Va biale ake Maine fray 
26 Dam GATT at pp. 411-413. 
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War. Many European countries had resorted to the use of subsidies, 

Owing to balance of payments difficulties as well as to problems con- 
cerning the reconstruction of their economies. Subsidies were, according 
to the prevailing American philosophy at that time, to be discouraged 
Since they diverted world trade from its normal path and in fact distorted 
the structure of production which it was believed should have been 
determined by comparative costs. It was felt that the result of subsi- 
dization was to allow competitors to gain an advantage in their trade, 
not because of their superior productivity in a free enterprise system, 
but because of the advantages gained through public aid. Originally 
Article XVI made no distinction between export and other subsidies. It 
contained no provision for the abulition of export subsidies on non- 
primary products, nor did it provide for the special treatment of 
subsidies on primary products. °° The only obligation was to notify. 

It was argued that subsidizing domestic products gave protection 
from imports since it allowed a domestic producer to sell at a price 
below that for imports from abroad. Also, a subsidy could be used to 
promote exports by enabling it to be shipped to a foreign market to be 
sold there at a price below the foreign market price. A nation could 
subsidize all domestic production of a product, thereby permitting a 
lower domestic as well as a lower export price. The general subsidy 
is sometimes referred to as a "production subsidy". A government may 
just subsidize the domestically produced goods destined for export, thereby 
allowing them to be sold at a price lower than that for the domestic 


market. A subsidy exclusively for export was termed an "export subsidy". 2 


cGp Gerand Curzon Opaecit. at pp. 119 and 1380 
29 Dam GATT at pp. 132-146. 
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2.1 Export Subsidies and Production Subsidies 


Article XVI contains basically three obligations: (1) to notify 
GATT about any subsidy "which operates directly or indirectly to increase 
exports . . . or to reduce imports" and to consult on them (Article XVI 
(1)); (2) not to grant export subsidies on primary products that would 
result in "more than an equitable share of world export trade" for the 
subsidizing state (Article XVI (3)); and (3) to cease export subsidies 


Reece onaintieleavl 


on any non-primary product (Article XVI (4)). 
relating to countervailing duties must be viewed as a countermeasure to 
export subsidies. It is clear that neither Article XVI nor Article VI 
prohibits subsidies, but it does provide remedies to counteract them. 
Similarly Article XIX (1) permits a remedy--emergency action in cases 
where foreign subsidies have caused any product to be imported "in 

such increased quantities and under such conditions as to cause or 
threaten serious injury to domestic producers of like ‘or directly competi- 


tive products." 


Also Article XXIII provides a remedy as well-- 
giving certain rights of consultation and, in Cae cases, suspension 
of GATT concessions or obligations where any Contracting Party considers 
that any benefit accruing is being nullified or impaired. >“ 

In a report adopted in 1955 by the CONTRACTING PARTIES, it was 
stated: 


So far as domestic subsidies are concerned, 4t was 
agreed that a contracting party which has negotiated 


30.) Ibids j. at pp., 416-417. 
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a concession under Articke II may be assumed, for 
the purpose of Article XXIII, to have a neasonable 
expectation, fariling evidence to the contrary, that 
the value of the concession will not be nullified 
on Ampatred by the contracting party which granted 
the concession by the subsequent introduction on 
Ancreaseof a domestic subsidy on the product con- 
cerned, ° 


Also, in 1955 a GATT Working Party agreed that 


. . . there was nothing to prevent contracting parties, 
when they negotiate for the binding or neduction of 
tanr}gs, som negotiating on matters, such as subsidies, 
which might affect the practical effects of tarifs 
concessions, and from incorporating in the approprtate 
Schedule annexed to the Agreement the nesults of such 
negotiations; provided that the results of such nego- 
tiations should not conflict with other provisions of 
the Agreement. 3 


The possibility of negotiating the level of subsidies was made in the 


procedural rules for the Kennedy Round. °° 


There is no general definition in the General Agreement of the 
term "subsidy". In 1961 a Panel on subsidies 


. . considered that it was neither necessary nor 
feasible to seek any agreed interpretation of what 
constituted a subsidy. It would probably be cmpossible 
to avuve at a definition which would at the same time 
Anckude all measures that fall within the intended 
meaning of the teu in Article XVI without including 
others not so intended. . .. In any event the Panel 
felt that the Lack of a precise definition had not, 

An paactice, Anterfered uxth the operation of Article 
XVI. 


Article XVI (1) provides that a Contracting Party must notify 


33 GATT BISD 3rd Supp. at p. 224. 
BAPBIDICS edtape cco. 
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THA 
» . » grants on maintains any subsidy, tnekuding any 
form of Ancome on price support, which operates 
dinectly on indirectly to r«ncenease exports of any 
produce from, or neduce Amports of any product into, 
its tevrtony. 3/ 
In a 1948 Working Party report approved by the CONTRACTING PARTIES 
the phrase “increased exports" was meant "to include the concept of 
maintaining exports at a level higher than would otherwise exist in the 


138 


absence of the subsidy. A 1960 GATT Panel stated that it was not 


- adequate "to consider increased exports or reduced imports only in 


u 39 It noted that to decide the question of 


an historical sense. 
increased exports or reduced imports "the criterion is therefore what 
would happen in the absence of a subsidy" and it considered “it fair 
to assume that a subsidy which provides an incentive to increase 
production will, in the absence of offsetting measures, e.g., a 
consumption subsidy, either increase exports or reduce imports. ""° 
Further, at the 1947 Geneva Conference, the drafters agreed that within 
the notion of "indirect" subsidy was included differential internal 
transport charges where the granting of decreased charges on goods 

for exports would "operate directly or indirectly to increase the exports 


ttl 


of any produc The Interpretative Note to Article XVI states tax 


exemption or remission is not to be deemed a subsidy if the exemption 


37 Dam GATT at p. 416. 

38 GATT BISD Vol. II at p. 44: (1952). 
39 GATT BISD 9th Supp. at p. 191. 

40 Idem. 
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or remission on an exported product does not exceed’ those accrued by 
the like product when destined for domestic consumption. The impli- 
cation of this Interpretative Note is that if the exemption or 
remission does exceed the amount of taxes on domestically consumed 
products then the excess is deemed to be a subsidy. Dealing with "any 
form of income or price support" that operates to increase exports 
and decrease imports, a 1960 Panel noted that it was generally true 
that a method "under which a government, by direct or indirect methods, 
maintains such a price by purchases and resale at a loss is a subsidy;" 
but it stated that there was a way by which a government could maintain 
a fixed price above the world price without resort to a subsidy--a 
regulated minimum price "which is maintained by Quantitive Restrictions 
or a Flexible.Tariff or similar charges"? esmlloncecsmiueaid not conp lict 
with other relevant articles of the General Agreement. 

It is also clear that GATT is not concerned, as noted by a 1960 
GATT Panel, with “such action by private persons acting independently 
of their governments except insofar as it allows importing countries 


4 
: However, a 


to take action under other provisions of the Agreement." 
plan "in which the government took part either by making payments into 
the common fund or by entrusting to a private body the functions of 

taxation and subsidization" fell within the obligation to aarabente 


Also, the Interpretative Note specifically provides that "Nothing 


42 Dam GATT at p. 458. 

AGe GAtmeBISD-9th Supp. at p. 18s. 
AW Tov oyeat pee hO2 

45 Idem. 
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in Section B [of Article XVI] shall preclude the use by a Contracting 
Party of multiple rates of exchange in accordance with the Articles of 
Agreement of the International Monetary Fund.‘'° 
The notification provision requires that it must be in writing 
and show "the extent and nature of the subsidization"; "the estimated 
effect of subsidization on the quantity of the affected product or 
products imported into or exported from its territory"; and "the 


47 


circumstances making the subsidization necessary." This obligation 


provides suitable evidence for an anti-dumping or countervailing response 
by a Contracting:Party. Further, there is also the requirement under 
Avticice) Vim) jethat 

In any case tn which 4t 4 determined that sertous 

prejudice to the interests of any other Contracting 

Panty is caused on threatened by any subsidizatxon, 

the Contracting Party granting the subsidy shall, 

upon request, discuss with the other Contracting 


Party on Parties concerned, or wtth the CONTRACTING 
PARTIES, the possibility of Limiting the subsidization. 


48 
In dealing with this aspect, the CONTRACTING PARTIES in 1962 agreed 
that no prior determination by it was required of serious prejudice 


49 If bilateral 


before a Contracting Party may request consultations. 
consultations do not produce satisfactory results, the CONTRACTING 
PARTIES can be approached. It should be mentioned that consultations 


30 or Article 


can also take place under the procedures of Article XXII 
46 Dam GALT at p. 458. 

Vim Otsu pee 10. 

48 Idem. 

49 GATT BISD 10th Supp. at pp. 206-207. 

50 Dam GATT at p. 429. 
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XXIII.” 


Article XVI (3) provides that 


. . . Contracting Parties should seek to avoid the use 
of Subsidies on the export of prtmary products, If, 
however, a Contracting Party grants directly on 
Andinecthy any form of subsidy which operates to sncerease 
the export of any primary product from its terrttory, 
Buch subsidy shall not be applied 4n a manner which 
nesukts in that Contracting Party having mone than an 
equitable share of workd export trade tn that product, 
account being taken of the shares of the Contracting 
Parties in such trade in the product during a previous 
hepresentative pertod, and any special factors which may 
have agbected on may be aggecting such trade in the 
product. 


"Primary products" is defined in the Interpretive Note as 

For the purposes of Section B, a "prtmary product" 44 

understood to be any product of farm, forest on fishery, 

on any mineral, in 4ts naturak foram or which has under- 

gone such processing as 46 customarily required to 

prepare 4t for marketing tn substantial volume 4n 

Anternationak trade. »: 
From the foregoing, both "export subsidies" and "production subsidies" 
are covered, if the latter has the effect of increasing exports. Also, 
the use of subsidies for primary products is not prohibited, only 
"parties should seek to avoid" it. The "equitable share-representative 
period" approach would seem to operate to the detriment of the 
developing countries. To guard against this, the Interpretive Note 
states: "The fact that a Contracting Party has not exported the 


product in question during the previous representative period would 


not in itself preclude that Contracting Party from establishing its 


Sle Ubtd. seat pp. 8429-430: 
52 Ibid. slat pos 416-417: 
538 ibid. wats pHr45s: 
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right to obtain a share of the trade in the product. concerned.">" 


During the 1955 meeting of the CONTRACTING PARTIES the draftsmen, of the 
amendments then presented, agreed that in deciding "equitable shares" 
the CONTRACTING PARTIES should consider 
(a) the desinabshity of facilitating the satts faction 
of workd nequitements of the commodity concerned 
dn the most effective and economic manner, and 
(b) the fact that export subsidies in existence durtng 
the sekected representative period may have inglu- 
enced the share of the trade ghtatned by the 
vatous exporting counties. 
Also, during this Ninth Session in 1955, some delegates wanted to 
interpret the words "world markets" as meaning “individual markets", 
but the United States refused to accept such an interpretation.°° 
In 1959 a Working Party appointed to examine the Australian complaint 
about French wheat sales, affirmed that a country's equitable share 
is established by inspecting world markets rather than looking at 


of In a 1967 GATT Working Party study prepared 


individual markets. 
(due to the charges laid against the American subsidy on tobacco by 
Malawi) revealed the problem of the “equitable share" obligation and 
it was noted that Malawi had complained that "the lack of clarity as 
regards the provisions of Article XVI:3 would seem towcal | for the 


establishment of some ground rules by the CONTRACTING PARTIES. "°° 


54 Idem. 

55 GATT BISD 3rd Supp. at p. 226. 

56 GAIT Doc. SR.9/4) at p. 6. 
S/MCALI OD LODE eis sUpDwa ats Pb. o2-90. 
58 GATT BISD 15th Supp. at p. 123. 
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2.2 Agricultural Support Programmes 


It should be pointed out that as far as domestic agricultural 
Support programmes are concerned, the Interpretive Note makes specific 
exception for certain price stabilization schemes. °” The intent was to 
except price stabilization systems even if they caused export prices 
to drop below domestic prices at times, provided the schemes satisfied 
the two specified conditions: that they sometimes resulted or were 
designed to result in export sales at higher prices than domestic sales 
and that they operated in such a way as not to unduly stimulate exports. 

Article XVI (4) states that Contracting Parties shall cease 

.. . to grant etther directly on indirectly any form 

04 subsidy on the export of any product other than a 

primary product which subsidy nesults in the sale of 

Such product for export at a price Lower than the 

comparable price charged for the Like product to buyers 

in the domestic market. Until 31 December 1957 no 

Contracting Party shall extend the scope of any such 

subsidization beyond that extsting on 1 January 7955 

by the introduction of new, or the extension of existing, 

SubsidLeS. 

Memdate: 3leUecember 1957-in the second paragraph was termed the "standstill" 
provision. The Interpretive Note provides that 

The intention of paragraph 4 4s that the Contracting 

Panties should seek befone the end of 1957 to reach 

agreement to abolish all nemaining subsidres as fom 

1 January 1958; on, failing this, to reach agreement 

to extend the application of the standstrcle unttk the 

earliest date theneagien by which they can expect to 

neach such agreement. © 


Subsequently extensions were made to this “standstill” obligation, and for 


59 Dam GATT at p. 458. 
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those countries that accepted paragraph 4, some attached reservations. 
The United States' acceptance of the "Declaration Giving Effect to . 
Article XVI, paragraph 4" in fact states 

With the understanding that this Declaration shark 

not prevent the United States, as pant of 48 Subsi- 

dization of exports of a primary product, gr0m making 

a payment on an exported processed product (not 4tseks 

a primary product), which has been produced from such 

primary product 44 such payment 44 essentially Limcted 

to the amount of the subsidy which would have been 

payable on the quantity of such prtmary products, 44 

exported 4n primary foun, consumed in the production of 

the processed product. 2 
The net result was that Article XVI (4) does not apply to all GATT 
members--in all some 16 or 17 Contracting Parties (most of them indus- 
trialized nations) have accepted it. 

It can be clearly discerned from the foregoing that paragraph 4 
contains many potential difficulties. By its terms it was only to apply 
to "any product other than a primary product". Another question, was the 
UsemOimtneawornde price... was itis meanteto incicate ‘f.0,b.. or "C.i.fi2 
prices? Further, was there any connection between the use of "price" 


in paragraph 4 and that found in Article VI--dealing with anti-dumping 


and countervailing duties? 
2.3 Developing Countries’ Position 


The developing countries' position on export subsidies is best 
exemplified by India's argument that it is unjust for countries that 
export mostly primary products to commit themselves while the developed 


nations persisted in their subsidies for primary products .°° 


62 445 UNTS 294 at p. 303 (1962). 
63 GATT Doc. SR.17/3 at p. 19 (1960). 
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that: 


It is clear from the foregoing examination of Article XVI 


(a) a distinction is made between subsidies of primary 
products and non-primary products, 

(b) the Article deals with the concept of an “equitable share 
of world export trade" as applied to primary products, 

(c) the remission of indirect taxes (as well as multiple 
exchange rates) is not considered as amounting to an 
export subsidy, 

(d) an effort is made to indicate that a subsidy arises when 
the price of the product exported is below that for the 
like product in the domestic market. 


The effect of the GATT provisions on subsidies is that only 


export subsidies on a product other than a primary product are to be 


abolished, while primary products are subject to the requirement that 


parties "should seek to avoid the use of subsidies" on them. The 


distinction between primary products and non-primary products has been 


Subjected to a considerable amount of criticism by the primary producers 


in the export market. Australia stated that 


The Article was weak because of the glaring and tnvidtous 
compartson between weak Limctations on subsidies 0f 

prAtmary products as compared with the ban on subsidies 

of manufactured goods. There was an element of unfau- 
ness in making such a distinction. Moreover, by referttng 
to equitable "shares of workd trade” and not of "Andividual 
markets" the Article sought to solve the problem of prArtmary 


products from the wrong end, stnee the danger of export 


subsidies was greatest in individual markets. It uns 
possible to argue that notwithstanding damage being done 
by subsidization in Andividuak markets a country 1 OAL 
Share of world exports was not being tnereased. A 


64 GATT Doc. SR.9/41 at p. 3 (1955). 
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18] 
Some attempt was made to provide for this criticism in Article XVI (5) 


whereby the CONTRACTING PARTIES could review the provisions relating 


to subsidies "from time to time" so as to determine its it ervecitwes ie 


In order to appreciate the position of the developing countries 
on export subsidies, it becomes necessary for us to provide some back- 
ground as to the motives and purpose behind the provisions. As early 
as 1945, Percy W. Bidwell in his article "A Commercial Policy for the 
United Nations" said that 


. . . 4t wikl probably not be possible in a multrlateral 
agreement to secure agreement to prohtbit subsidies on 
production. . . one country may wish on grounds of 
pokiticak . security to subsidize a strategic industry, 

a mature Andustriak state seeking a balanced soctal 
structure may wish to maintain a f4xed proportion of 

its population on the Land, a country that 14 backword 
Andustriakly may wish to increase productivity by the 
development of manufacturing. For each af these purposes 
Subsidies on production are Less objectionable than 
tarhhs, first because the costs of subsidies are more 
eabiky ascertainable and secondly betng paid out of a 
generak fund, the burden of the subsidy 4 pore equitable 
and mone widely distrtbuted than a tanit,.° 


As W. A. Brown Jr. points out it was the industrialized nations that were 
in favour of the use of subsidies rather than quantitive restrictions or 
tariffs for economic development, while the developing countries were 
etrona| opposed to this and managed to exclude all-reference to subsidies 


67 And understandably 


in the provisions dealing with economic development. 
sO, as one delegate to the London First Session of the Preparatory 


Committee in October 1946 pointed out the fact that "only the richer 


65 Dam GATT at p. 412. 
66 Quoted in Wilcox TRADE CHARTER at p. 126. 


67 W. A. Brown Jr. THE UNITED STATES AND THE RESTORATION OF WORLD TRADE 
at pp. 98-99 (1950). 
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countries were able adequately to support their industries by means of 


Bobet ti eam oe 


At that time Robert P. Terrill of the United States' Department 
of State explained the difference between production subsidies and 
export subsidies in the following way: 


A domestic subsidy consists of Special payments by a 
Government to producers of a product to stimulate 1% 
output; unlike an export subsidy, such a domestic 
payment does not result in a difference between the 
selling price of the product on the home market and on 
the export market in case a part of 4t ts Sokd abroad. 

Export subsidies consist of Spectak payments or 
bonuses by a Government on the export of a product 
enabking it to be sokd in a fonetgn market at a Lower 
price than it is sold at home, thus capturing markets 
which could not be obtained under ordinary competrtive 
eonditions. Moreover, the subsidy payment may be so 
administered as to diseriminate between different 
foreign markets. Competing producers in other countrres 
usuakly consider this form of subsidy to be particularly 
destuctive, and, in retaliation, other Governments 
frequently resort to higher aes quantitive restrut- 
ctions, on other trade barrters. 


Moreover, it was felt that export subsidies resulted in the introduction 


of tariffs or quantitive restrictions so as to prevent the re-importation 


of the subsidized export. 
While considering domestic or production subsidies and export 
subsidies, it might be pertinent to observe that Jacob Viner holds that 


. the onky characteristic of foreign bounties which 
makes them objectionable to import countries 1 thetr 
tendency to produce artificial, and theregore temporary, 
cheapness of the bounty-fed commidities. . .. [Since] 
production bounties granted to the entire output, negartd- 
Less of whether on not 4t 46 destined for export, abso 





68 U.N. Doc. E/PC/T/33 at p. 16 (1946). 


69 Robert P. Terril] HAVANA CHARTER FOR AN INTERNATIONAL TRADE ORGANI - 
ZATION INCLUDING A GUIDE TO THE STUDY OF THE CHARTER at p. 8 (1968). 
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bring about artificial cheapness, although they have 

no particular tendency to nesult xn dumping <n the 
proper sense of the teun, there would be as much reason 
for the application of countervarcling duties to commo- 
dities which neceive generak bounties upon production 
as commodities which neeeiyg bounties only upon therr 
export to other countries. 


With the United States committed to a post-Second World War commercial 
policy based on the principles of free market economies, the foregoing 
distinction between production subsidies and export subsidies played 

a major part in the draft Charter submitted by it to the Preparatory 
Committee at its London Session. The American position’ | was that there 
was no need for special provisions since the Charter would permit, 
without serious qualificiation, the use of governmental subsidies for 
the purpose of establishing and expanding a manufacturing industry. The 
draft Charter in Article 25 laid down the following requirements: 


(4) 14 the subsidy does not reduce Amports, no nequire- 
ments are made. 


(ii) 1 the subsidy does neduce imports, the onky request 
4k that 1t 4s to be neported to the International 
Trade Organization together with an tndicatrion con- 
cerning the probable effect of the subsidy and the 
neason why 4t 45 necessary. 


(4ii) Even 44 the subsidy should cause sertous prejudice 
to international trade, the onky nequirement 1 that 
members granting 4t discuss with members whose 
Antenest 445 Senrtously progudiced, the posscbrhxuty 
of Limiting the subsidy.’ 


The differentiation between primary products and non-primary 


products was based on the United States' internal agricultural policy of 


70 Jacob Viner "A Memorandum on Dumping" in Augustus Kelly DUMPING: A 
PROBLEM IN INTERNATIONAL TRADE-- Reprint of Economic Classics at 
p. 364 (1966). 


71 Jackson WORLD TRADE at p. 368. 


72 UNITED STATES SUGGESTED CHARTER FOR AN INTERNATIONAL TRADE ORGANI- 
ZATION, Dept. of State Pub. No. 2598 at pp. 18-20. 
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that time. The United States had subsidies on cotton and wheat and 
felt that it required these in order to maintain for the United States 


a fair share of the world ele 


Thus the provisions found in 
Article XVI maintained the position sought by the United States. 

It is clear that the basic idea in the General Agreement on 
subsidies was to impede unfair advantage of one competitor over another. 
There may be instances where, due to unrealistic exchange rates and high 
internal costs, a country's domestic price is above world market price. 

It may not be possible to adjust such an exchange rate by devaluation 

or to reduce the domestic price level through deflationary policies. In 
such cases, subsidies to exporters may be needed to rectify the competitive 
condition of the country. With the present method of dealing with 
subsidies, exporters of a country with overvalued currency are prevented 
from competing on an equal footing. £. Kung maintains that the "developing 
countries' currencies are mostly overvalued rather than underrated". /" 
Further, most developing countries also suffer from balance of payments 
difficulties and also maintain foreign exchange controls. 

The use of subsidies is of prime significance to the developing 
countries. The prohibition would seriously frustrate the principles 


and objectives of Article XXXVI. 2? 


As mentioned previously the 
developing countries have not accepted Article XVI (4), and they have 


not been very sympathetic generally to Section B of Article XVI. 


73 Wee Ace brown Opspcit.eat.p. 26. 


74 Emil Kung "Subsidies to Exports in Developing Countries" INTER- 
ECONOMICS No. 11, November 1967 at p. 297 (1967). 


75 Dam GATT at pp. 443-444. 
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The “harmful effect of the existing definition [of subsidy] for 
the developing countries is not a remote and doubtful possibility but 
rather an indisputable certainty, since most developing countries are 
countries which suffer from balance-of-payments difficulties, maintain 


u/6 Michael Rom believes that 


controls and have overvalued currencies. 
such a definition does not distinguish between "compensatory" and "real" 
subsidies. By compensatory he means that where duties are imposed on 
imports or means of production (thereby making the domestic producer, 
who utilizes these imported products in the manufacture of ExpOris. 
suffer a disadvantage as against a foreign competitor) the remission of 
such duties on the exported product eliminates such false competition 
and is considered a compensatory subsidy. As a possible remedy to the 
situation he suggests that 

» + » export subsidies should be defined as an unfair 

paaetice when the product is sold in an export market 

not onty at a price which 46 below the domestic price 

An the exporting country, but also below the price in 

the Amporting country from any other source. In other 

words, as Long as the subsidy 44 not undercutting world 

market prices it should be considered as compensatory and 

thus permissible. /7 

Michael Rom maintains that the "case of most developing countries 
is, however, that they suffer from a structural foreign exchange gap 
(which may be acute or potential). In such a case conventional trade 


u 78 


theory and policy do not apply. He emphasizes that "if a country 


suffers from an acute foreign exchange gap, an alteration in the exchange 
76 Michael Rom "GATT: Export Subsidies and Developing Countries" 

2 J.W.T.L. 544 at p. 559 (1968). 
Wie ibid, at py 558. 


78 Ibid., at p. 560. 
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rate will not bring about the necessary adjustment.""/° 


He stresses 
that "the fact that developing countries suffer from overvaluation of 
their currencies does not result from incorrect economic policies, but 
rather should be attributed to the special conditions and problems 
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faced by these countries. He maintains that 


. - « Loln the contrary most economists agnee that 

there 44 no single universal trade and payments policy 

which best applies to the situations of economic 

development. Thus, a case-by-case approach is needed 

which tailors policies to the individual country's 

sttuation, and even prescertbes a "mix" of measures 

to be taken Dee may of course tncekude devaluation 

in some cases. ® 

Also, of importance is the fact that Article VI, which deals 
with the countermeasures available to the Contracting Party, does not 
provide special treatment for developing countries, and in fact does 
not differentiate between developed and developing countries. °@ Some 
advocate that a paragraph should have been included in Article VI 
which would have restricted more severely the right to impose counter- 


vailing duties on the exports of the developing countries. 
Sar EXCEPRLONS 


Article VIII (1) provides that fees and charges on exports other 
than duties or internal taxes "shall be limited in amount to the appro- 


ximate cost of services rendered and shall not represent an indirect 


79 Idem. 





UML D TCs c ba DomebO 
81 Idem. 
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protection to domestic products or a taxation of . .-. exports for 


fiscal purposes. 


Se Tinie ean ciclenia( li astates 


laws, regulations, fudiciak decisions and adminis- 
tuative rulings of general application, made 
effective by a Contracting Party, pertaining to 
» « Aequinements, restrictions on prohibitions on 
. exports... shall be published promptly in 
Such a manner as to enable govexyments and traders 
to become acquainted with them. 


3.1 General Exceptions 


The general exceptions are listed in Article XX, with the quali- 


fication that 


Subject to the nequinement that such measures are not 
applied in a manner which would constitute a means of 
arbsitrury on unjusttfiable discrimination between 
countries where the same conditions prevail, on a dis- 
gutsed restriction on international trade, nothing in 
this Agreement shall be construed to prevent the 
adoption of enforcement by any Contracting Party of 
measures : 9 


The specified categories include those measures (1) to protect public 


morals; (2) to protect human, animal or plant life or health; (3) relating 


to gold and silver; (4) relating to enforcement of certain monopolies, 


protection of patents, trade marks, and copyrights, and the prevention 


of deceptive practices; (5) protecting national treasures; (6) con- 


serving exhaustible natural resources; (7) undertaken in pursuance of 


obligations under any intergovernmental commodity agreement conforming 


to criterias approved by the CONTRACTING PARTIES. 


83 


86 Further, Arti clei Xxs 


Dam GATT at p. 404. 


84 Ibid., at p. 406. 


85 
86 


Ibid., at pp. 427-428. 


Idem. 
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sub-paragraph (7) exempts measures 

- . « Anvokving restrictions on exports of domestic 

materials necessary to assure essential quantities 

of Such matertals to a domestic processing industry 

during periods uhen the domestic price of such 

matenrals 4s held below the world price as part of 

a govermmentak stabclhization plan; Provided that such 

restrurctions shakk not operate to increase the exports 

of on the protection afforded to such domestic industry, 

and shall not depart from the provisions of this Agree- 

ment relating to non-diserimination. &/ 
Also, exemption is afforded to measures “essential to the acquisition 
of distribution of products in general or local short Supply" provided 
that such measures shall be "consistent with the principle that ail 
Contracting Parties are entitled to an equitable share of the inter- 


"88 in Article XX, sub-paragraph (4). 


national supply of such products 
This sub-paragraph also has a provision that the CONTRACTING PARTIES 
shall review the need for it not later than 30 June 1960. This was 
extended by the CONTRACTING PARTIES to 1970.°% It is pertinent to observe 
that in 1947 at Geneva discussions held hinted that by the expression 
“local short supply" was 
. understood to inckude cases where a product, 

although in international short supply, was not neces- 

sartky in shont supply in all markets throughout the 

world. It was not used in the sense that every county 

Amporting a commodity was in short supply, otheurise 

4t would not be importing Lt. 
It should also be pointed out that the Working Party drafting the 1955 


amendments to the General Agreement observed that the original provisions 


87 Ibid., at p. 428. 
88 Idem. 

89 GATT BISD 13th Supp. at p. 18 (1965). 

90 U.N. Doc. E/PC/T/A/SR. 40 (2) at p. 15 (1947). 
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of Article XX were "adopted to take care of temporary situations arising 


out of the dane 


3.2 Security Exceptions 


As for the provisions relating to essential security interests, 
Article XXI states 
Nothing in this Agreement shall be construed 
(a) to nequine any Contracting Party to furnish any 
Angonmation the disclosure of which 4t considers 
contrary to 4t& essential securtty interests; on 
(b) to prevent any Contracting Party from taking any 
action which 4t considers necessary for the protec- 
tion of 4% essentiak security interests 


(4) nelating to fissionablLe materials on the 
materials from whitch they are dertved; 

(4i) relating to the traffic in wuns, ammunition 
and AmpLements of war and to such trafhic in 
other goods and materials as 45 cartied on 
directly on indirectky to the purpose of 
Supplying a mlitary establishment; 


(4X) taken in time of war on other emergency in 
— Aantennational nekations; or 


(c) to prevent any Contracting Party from taking any action 
4n pursuance of 4ts obligations under the United Nations 
Charter fon the maintenance of Anternational peace 
and security. 92 
From the outset and as early as 1947 it was recognized by the partici- 
pants to the Preparatory Conference that "some latitude must be granted 


for security as opposed to commercial purposes" and that "the spirit in 


which Members of the Organization would interpret these provisions was 


COA sBISDESrdaSupi.eatep. a2008( 1055). 
92 Dam GATT at pp. 428-429. 
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the only guarantee against abuse. ' During the 1949 GATT Session, it 


was stated that "every country must have the last resort on questions 
relating to its own security. On the other hand, the CONTRACTING 


PARTIES should be cautious not to take any step which might have the 


effect of undermining the General Agreement ."?" 


During the 1961 GATT Nineteenth Session dealing with Portuguese 
accession to the General Agreement, Ghana announced its ban of Portuguese 
products, invoking Article XXI, stating that 


. under this Article each contracting party was the 
Soke judge of what was necessary in ts essential seeuwrtty 
Anterest. There could therefore be no objection to Ghana 
negarding the boycott of Betas as justifced by Security 
Antenests. It might be observed that a country's security 
Antenests might be threatened by a potentiak as well as an 
actuak danger. The Ghanatan Government's view was that the 
sttuation in Angola was a constant threat to the peace of 
the African continent and that any action which, i ana ng 
pressure to bear on the Portuguese Government, might Lead 
to a Lessentng of thts danger, was theres fone justified An the 
essential ipods antenrests of Ghana. 


The 1966 United Nations Security Council action imposing a trade 
embargo on Rhodesia, which has been adopted by a number of GATT members, 
is a good example of measures that fall under Article XXI, sub-paragraph (c). 

It is abundantly clear that many 

- . “aw matertal producing countries ane resorting to 
export nebtructions to gurther the development of domestic 
processing «ndustries. Some oth Shan kimt crude 


otk exports to promote industries processing oil, other 
countrtes Lunt Leather exports to help thetr shoe t4ndustries, 


OgmnU Na PocesE/PC/1/A/ SR o37at p. 3 (1947). 
94 GATT Doc. CP.3/SR.22 at p. 7 (1949). 
95 GATT Doc. SR.19/12 at p. 196 (1961). 


96 Security Council Resolution 232 of 16 December, 1966--1966 Y.B.U.N. 
at p.116-117. 
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cogsee growing countries nestrict the export Of 
green coffee but not that of soluble coffee, etc. 
Schemes to promote exports of manufactured goods 

by discouraging export of naw materials have had a 
significant impact on the trade of some countries. 
Thus, the totak imports of Leather by developed 
market economy countries from Pakistan nose bom 

$4 milkion to $30 million between 1962 and 1968 
while during the same period their imoonts Of hides 
and skins from that country fell from $10 milion to 
only $i million. Brazilian soluble coffee exports to 
the United States soared from 1 per cent Chechen ss, 
Sokuble market in 1965 to 14 per cent in 1967 
because Brazil introduced differential cofgee 
export taxes favowrtng processed coffee. 7/ 


The outcome of all this has led te a 

- . . tendency of the raw material exporting countries 

to Levy high export duties on naw materials and Low 

on no duties on finished products correspondingly to 

a tendency in the raw material importing countries 

to Levy Ampgrt duties that rise with the degree of 

processing. 
This situation conforms to the advice given by Josiah Tucker in SME 
that "taxes on exports should vary inversely with their completeness of 
manufacture, even to the extent of absolute pronibitions of export for 
raw materials, while taxes on imports should vary directly with their 
completeness of manufacture. "2 

Export controls have also been utilized to improve a country's 
terms of trade, and crude oil, tin and coffee producers have been 
successful in this. "When foreign demand for a product is inelastic, a 
reduction in the quantity of exports leads to an expansion of exports 
by value. By exporting less the restricting country then earns. the 


7—___—oO 


97 Frieder Roessler "GATT and Access to Supplies" 9 J.W.T.L. 25 at 
Domes Le 5:)% 


98 Idem. 


99 Jacob Viner STUDIES IN THE THEORY OF INTERNATIONAL TRADE at p. 64 
(1955). 
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financial resources to import more." ° 
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Another important part export restrictions can play is in the 


area of establishing processing industries. Thus, 


- . . a Leds developed oil-producing country could, 
through export restrictions on crude otf, easily attract 
petrochemical industries, but it might preser to indus - 
trrakize tn Labour intensive, Low-technology sectons so 

as to protect «tsek{ agatnst the day when its oth reserves 
ane depketed, new sources of energy are found on the 
petroleum exporting countries’ cartel breaks down. The 
country could therefore try . . . to Ampnove ts teuns 

of trade by taxing untforumly off and otl-pnroducts, but 
nenounce the possibility to estabkish on further oth- 
process ing Andustries uth the help of differential export 
AAXLA. 


4, BORDER TAX ADJUSTMENT 


There is also the question of border tax adjustments. As far as 


exports are concerned, it would seem that the Interpretive Note to 


Article XVI specifically deals with this by providing 


It should be pointed out that the expression "borne by" must have the 


The exemption of an exported product from duties on 
axes borane by the Ltke product when destined for 
domestic consumption, on the remission of such duties 
on taxes tn amounts not in excess of those whagh have 

d shall not be deemed to be pad yams = 
acciued snatk not be aeemed to be a subsaAdy. 


same meaning as that found in Article VI (4) which provides that no 


product imported shall be subject to a countervailing duty "by reason of 


the exemption of such products from dutiés or taxes borne by the like 


product when destined for consumption in the country of origin or 


100 Frieder Roessler op. cit. at p. 32. 


101 


LD deemed ie Demo: 


102 Dam GATT at p. 458. 


192 









| ; | a : Le laa y a a 
- mer 7 7 
’ : at fF: ; er fe " 


ne PIrgen i Cee 


; ah "sant 
Y os sane a A m 


ae 
- ra | 
te 
te 
oF a! a} 
ste @t & 









WaFt, Mat Yi wvbd eine iy oe 1 re Cli foue 





¢ + a Pd 5 AD 
ar ; 1a) 
7 Ne 4 2 uw ang ole ott Es 


4 


a - 


193 

exportation, or by reason of the refund of such duties or taxes." 193 

In 1960 a Working Party Report adopted by the CONTRACTING PARTIES 
catalogued a number of practices as amounting to subsidies. Listing 
among these the remission of direct taxes or social welfare charges on 
industrial and commercial enterprises and the "exemption in respect 
of exported goods, of charges or taxes, other than charges in connection 
with importation or indirect taxes levied at one or several Stages on 


u 104 It would seem to 


the same goods if sold for internal consumption. 
be the case that the expression "borne by" and "levied on" (found in the 
Working Party Report) ‘are being used similarly. 

In 1961 a Group of Experts in their report to GATT stated that 
countervailing duties "should not be imposed on a product by reason of 
the exemption of such product from duties or taxes imposed on the like 
product when destined for consumption in the country of origin or expor- 


105 Previous ly 


tation, or by reason of the refund of such duties or taxes." 
in 1951, soon after the General Agreement was entered into an amendment 
was sought by the United States Executive to the United States law on 
countervailing duty to make it conform with the GATT obligation, which 
read in part 

The exemption of any exported article {nom a duty or 

Aax Amposed on Like articles or merchandise when 

destined for consumption in the country of ontgin on 

exportation, on the refunding of such a duty on tax, 


bhakk not be deemed to constitute a payment on bestowal 106 
of a bounty or grant within the meaning of this section. 


Wk: WinKe ye  ehe gee, he 
104 GATT BISD 9th Supp. at p. 187 (1961). 


105 GATT--ANTI-DUMPING AND COUNTERVAILING DUTIES Sales No.: GATT/1961-2 
atepwuecd. 


106 See, the reprint in Hearings on H. R. 5505 Before Senate Committee on 
Finance, 82nd Congress, 2nd Session 2 (1961). 
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194 
Similarly, Article 96 of the Treaty of Rome provides: "Products 
exported to the territory of any Member State may not benefit from any 
drawback of internal charges in excess of those charges imposed . 


on them, "197 


Again, the expression “imposed on" is undoubtedly being 
used synonymously with "borne by". 

Border tax adjustments usually take the form of remissions of 
indirect taxes or drawbacks of custom duties, granted upon exportation. 
The rationale for this is based on the assumption that indirect taxes, 
Such as excise taxes, customs duties and turnover taxes will be passed 
on to the consumer in-marking the price of the product, thereby the 
seller in fact automatically raises the price of his product by the 
amount of the indirect tax, making the purchaser pay the indirect tax. 
It is believed that to permit indirect taxes upon exportation, the 
consumer in the importing country now being the taxpayer (receiving -no 
Denerit for it) is treated inequitably. Tax theorists generally agree 
that it is preferable for taxes ultimately paid by consumers to be paid 
in the country of consumption (destination principle) rather than in 
the country of production (origin principle), bs that the de facto tax- 


108 However, the present 


payers can receive the benefits of their taxes. 
fiscal systems in Western Europe rely heavily on turnover taxes and 
the like, while in the United States income tax is primarily used 
(airece tax). For these reasons, many hold the view that the present 
trade rules applicable to border tax adjustments fall short of being 


fair and equitable, since they permit countries to remit indirect taxes 


on goods exported while denying countries that apply direct taxes from 


TOG 298 ,UNTS 1533 
108 Dam GATT at pp. 214-215. 
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granting any corcessions on exports. | 

The General Agreement regulates in some detail import restric- 
tions relating to balance of payments deficits (in Articles XII and 
XVIII). However, there are no rules regulating export restrictions 
dealing with balance of payments surplus. As a result in 1969 Germany 
voluntarily levied a 4 per cent export tax because of its surplus to 


adjust its balance of payments, 199 


Despite the calls for the expansion of the rules to cover exports , | !® 
it is clear that export restrictions pertaining to raw materials utilized 
for the development of domestic processing industries in the developing 
countries, and the tendency of the raw material exporting countries to 
levy high export duties on raw materials and no export duties on 
manufactured or semi~manufactured products, are unlikely to become 
subject to multilateral negotiations, unless ae outcome results in 
preference being given to the exports of manufactured and semi-manufactured 


products from the developing countries without reciprocity from them to 


the products of developed States. 


109 International Monetary Fund, 21st ANNUAL REPORT ON EXCHANGE RESTRI- 


CTICNSeatype 1 925i(1970). 
Also, see Jackson WORLD TRADE at pp. 294-313. 
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CHAPTER VI 


ee Mt ee PNT ND gf 0 lw hel i 
FREE ON BOARD 
4. GENERAL 


CAL URCOOa UPB CONTRACT 
2.1 Variants of f.0.b. Contracts 


3. OBLIGATIONS 

4, PASSING OF PROPEPTY 
COST, INSURANCE AND FREIGHT 

1. ESSENTIAL CHARACTERISTICS 
2. OBLIGATIONS 

oe ENC mel si CONT RAC 
4, PASSING OF PROPERTY 


Overview 


This chapter is concerned with certain customary trade terms such 
as f.0.b. (free on board) and c.i.f. (cost, insurance and freight). The 
law applicable to them is briefly traced within the Anglo-American 
common law system. 

Whee, O.beoand c.i.i. terms y(as djledal sterm) used in inver- 
national maritime commerce have been recognized for over a century. 
These particular terms were not a product of national ecaeieten 
initially, but were evolved by usages and customs of merchants. Judicial 
contribution in this area was regarded to have been mainly by way of 
what was described as enforcement interpretation. 

It is also clear that certain periods have witnessed an increase 


in the volume of f.o.b. trade and a decline in c.i.f. trade, while at 


- 196 - 
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Other times the reverse was true. By the beginning of this century 
business transactions on c.i.f. terms far exceeded others. However, 

the First World War led to a scarcity in available Shipping space and as 
sellers were reluctant to undertake the obligation of securing shipping 
Space--in an uncertain market and at variable freight rates--as 

required under c.i.f. terms, this brought about an increase in the 

use Of f.0.b. terms as compared to c.i.f. terms. During the twenties 
this shortage abated which resulted once again in the prominence of 
efit trade. 

The Second World War changed the situation once again, and its 
aftermath, which saw the emergence of many new national Shipping and 
insurance industries in a number of countries, along with a general 
shortage of foreign currency, -played an influential role in the 
continued use of f.o.b. contracts. The creation of national and shipping 
industries meant that buyers in those countries were encouraged to 
use f.0.b. terms. For some developing countries the use of f.o.b. 
contracts permitted the preservation of scarce foreign exchange 
reserves, besides supporting fleagling domestic shipping and insurance 
industries. 

It is believed by some that the advent of containerization 
may have an important effect upon the practical significance of f.o.b. 
contracts. As far as the development of the law in this area was 
concerned, international action was mainly provided by the Interna- 
tional Chamber of Commerce. INCOTERMS 1953 attempted to provide some 


uniformity in this area. 
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In international trade, more particularly in maritime sales, | 
the contracts made usually embody certain customary trade terms. 
Since these particular terms have been developed historically mainly 
within the Anglo-American common law system, it will therefore be 
necessary for us to trace the developments in these areas to the 


laws of those countries. 


FREE ON BOARD (f.0.b. ) 


1. GENERAL 


The f.0.b. terms as a legal term of international commerce was 
found in 1812° in the first reported British decision of Wackerbarth 


Ve Masson. > It is believed that in the contract for the sale of goods, 


4 


f.o.b. “had probably been current in the trade for some time" prior to 


1812. Originally as stated by Lord Brougham in CowasJee v. Thompson, 
the buyer in the f.o.b. contract was considered to be the shipper: "It 
is proved beyond all doubt, indeed it is not denied that when goods 


are sold in London 'free on board', the cost of shipping them falls 


1 The f.o.b. term has also been used in air transport--Clive M. 
Schmitthoff THE EXPORT TRADE (hereinafter cited as Schmitthoff 
EXPORT) Fifth Edition at pp. 22-23 (1969); as well as in domestic 
and land transport--David M. Sassoon C.1.F. AND F.0.B. CONTRACTS 
British Shipping Laws Vol. 5 (hereinafter cited as Sassoon) at 
p. 289 (1968). 


2 Other early British reported decisions include: Craven v. Ryder | 
(TS16)96 Taunt.) 433; Ruck Vv. Hattield (1822) 5B. and’ Ald. 632; 
CowasJee v. Thompson (1845) 5 Moore P.C. 165; Brown v. Hare (1858) 


Zale OtmEX ao / es meanceoLOCk Va oLnGil San 1G62) ae.0eb. Do 564. 





3 (1812) 3 Camp. 270--Lord Ellenborough's judgment. 


4 David M. Sassoon "The Origin of F.0.B. and C.I.F. Terms and the 
Factors Influencing their Choice" 1967 Journal of Business Law 33 
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On the seller--but the buyer is considered as the seller."” With the 
enactment of the Bills of Lading Act, 1855 ,° the indorsee had the right 
to sue on the contract of affreightment, whereas prior to that time 

no such right, at least in his own name, existed. 

Two important British decisions in the nineteenth century 
involving f.0.b. contracts were Brown v. Hare and LOCK SVE BLING | 1 Same i 
Brown v. Hare,’ the plaintiffs from Rotterdam sold to defendants in 
Bristol through the defendants! broker as their agent ten tons of 
best refined rape oi] to be shipped f.0.b. Rotterdam in September, 1857. 
The plaintiffs wrote to the defendants! broker in April indicating that 
they had secured ten tons for them, deliverable in September; and the 
defendants replied requesting the goods be sent on the first vessel from 
Rotterdam. On September 7th, the plaintiffs wrote to the defendants’ 
broker to inform the defendants (which the broker duly did) that five 
tons would be shipped on the following day, and on September 8th the 
plaintiffs enclosed in a letter to the defendants' broker the bill of 
lading, invoice and bill of exchange drawn on the defendants. The bill 
of lading had been made deliverable to the seller's “order or assigns", 
and this the plaintiffs endorsed to the defendants. This letter reached 
the broker on September 10th after business hours. On September 11th 
the broker sent the enclosed documents to the defendants, by this time 
the broker knew that the goods had been lost, but the defendants only 
heard two hours after receiving the documents. The defendants argued 


that they were not liable as the buyer to pay the price since the goods 
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were not delivered f.o.b. as the contract had Stipulated because the bill 


of lading had been made deliverable to the order of the seller, and 
further, the plaintiffs as the seller had had control of the oil and 
that the contract of carriage had been made with them ard so the seller 
should bear the risk of the loss. Pollock C.B. in his judgment for 
the majority of the Court of Exchequer held that the meaning of the term 
"free on board" was that the property was to pass to the defendants when 
the goods were delivered on board and that the bil] of lading was not 
issued by the seller in order to retain the property but simply to secure 
the payment of the price. This, in his view was not inconsistent with the 
f.o.b. term and so hs eeu of Exchequer found for the plaintiffs. 

Ags Sere Wi Inglis® the plaintiff was in Bristol to whom the 
seller agreed to sell 200 tons Sugar f.0.b. Hamburg. There was also a 
separate similar contract covering another buyer. Payment was to be in 
exchange for the bill of lading. To fulfill the contracts 400 tons of 
Sugar were shipped. It was the custom of the sugar trade between the 
respective ports not to appropriate specific bags of sugar to any 
particular contract at the time of shipment. Prior to apportionment 
of the goods between the purchasers, the goods got lost. Subsequently, 
the goods were appropriated, the plaintiff paying the agreed price and 
obtaining the bill of lading. The defendant was an underwriter with 
whom the plaintiff had an open cover policy. The defendant argued 
that as the property had not passed to the plaintiff before the loss, 
Since there had been no appropriation the plaintiff had no insurable 
interest in the goods on which he could base his claim. The Court of 


8 (1884) 12 Q.B.D. 564, 
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Appeal held that even though no property in the goods had passed to 
the plaintiff prior to the loss, and even though the goods were not 
specific, the f.o.b. term on the contract meant that once the sugar 
was shipped the plaintiff was liable to pay the price against the 
bill of lading whether the sugar arrived or not. The Court of Appeal 


found for the plaintiff and this was upheld by the House of Lords.” 
2m NAWURE Car e0aB. sCONTRAGCT 


The essence of a f.o.b. contract was described by Brett M.R. in 
stock v. Inglis to the effect that 


- « « 46 goods dealt with by the contract were specific 
goods, 4t 4s not dented but that the words 'fnree on board’, 
according to the general understanding of merchants, would 
mean mone than mereky that the shipper was to put them on 
board at his expense; they would mean that he was to put 
them on board at his expense on account of the person 60 
whom they were shipped; and in that case the goods so put 
on board under such a contract would be at the nisk of the 
buyer whether they were Lost on not on the voyage. 


Now that 4s the meaning of those words 'fnee on board! 
an a contract with regard to specific goods, and in that 
case the goods are at the purchaser's risk, even though 
the payment is not to be made on delivery of the goods on 
board, but at some other time, and although the bill of 
kLading 45 sent forward by the seller with the documents 
attached, in order that the goods shall not be finally 
delivered to the purchas or untrcl he has either accepted 
the bills on paid cash. 


Cola Vavianeseot at.0.bs.eContracts 


It was not until the judgment of Devlin J. in Pyrene Co. Ltd. 





Ue I8e5) 10 ADD. cas. coc. 
10m Cl884)912-C.BsD, at a), Sh 
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Vv. Scindia Navigation Co. Ltda." that various kinds of f.o.b. contracts 


were given full judicial recognition. In that judgment Devlin J. 
classified f.o.b. contracts into three broad categories and described 
them as follows: 


The §.0.b. contract has become a flexible instrument. 
In... the classic type . . . fon example in WimbLe Sons 
and Co. Ltd. v. Rosenberg Sons, the buyer's duty 45 to nomt- 
nate the ship and the sellers to put the goods on board 
for account of the buyer and procure a bile of Lading <n 
terms usual in the trade. In such a case the seller is 
directly a party to the contract of cantiage, at Least until 
he takes out the bill of Lading in the buyer's name. 
Probably the classic type 4s based on the assumption that 
the ship nominated will be willing to Load any goods brought 
down to the berth on at Least those of which she is noti- 
fied. Under the present conditions, when space often has to 
be booked well in advance; the contract Of canrtiage cones 
4nto extstence at an earlier point of time. Sometimes the 
sekler 46 asked to make the necessary arrangements and the 
contract may then provide for his taking the bill of Lading 
tn his own name, and obtaining payment against the ANNs fer, 
as ind c.t.g. contract. Sometimes the buyer engages his oun 
forwarding agent at the port of Loading to book space and to 
procure the bill of Lading; 44 fneight has to be paid in 
advance this method may, be most convenient. In such a Case, 
the seller discharges his duty by putting the goods on 
board, getting the mate's necetpt, and handing <t to the 
forwarding agent to enable him to obtain the biee 04 Lading. 


In N. V. Handel My J. Smits Import-Export v. English Exporters 
(London) Ltd. the sellers had agreed to secure shipping space for the 
cargo to be delivered by them f.o.b. Rotterdam. McNair J. held that the 
limited obligation of obtaining shipping space seemed to him 

- « « £0 co-exist quite consistently with the contract being 

othemuse upon f.0.b. teus; the §.0.b. teus still nemain 

egfective and important for two purposes at Least, namely, 


— to Apectgy the exact price and what is included in the price, 
namely, all charges up until free on board, and, secondly 
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those words are apt for determining the place and 

moment at which the property and risk passes; and 

there 44 nothing inconsistent in those provisions 

with the obligation to find shipping space which I 
have endeavoured to state. !3 


Similarly, in Carlos Federspiel & Co., S.A. v. Charles Twigg & Co. 
Ltd. the seller had undertaken also to pay for the insurance and freight. 
Pearson J. held that in his view these c.i.f. features were not incon- 


Sistentawithathesf.orbes nena 


3. OBLIGATIONS 


David Sassoon eae that from these British decisions one 
can establish two basic features of the f.o.b. term, "that (a) the 
seller must pay the cost and bear the responsibility of putting the 
goods ‘free on board', namely, until the point of their passing the 
ship's rail and (b) that upon so doing delivery is complete and the 
risk of loss in the goods is there and then transferred to the buyer." !° 
Following these basic features, David Sasscon has classified them as 
the "strict", the "additional services" and the "shipment to destina- 
tion variants", 6 TRLGROGENOCOXmOVES IG Ust.OsDesCONLr acu. to 1s 
the duty of buyer to nominate the ship. Under this, the Institute of 
Export's definition!” (as amended by Clive Schmitthotf |°) Ofe the Teo.bs 
[Sel os/ elpisiGyd Sakep s51feateperoale 
Lae oS/ Je imuicovd sareps 240. 
Tbeesassoonat 0. 295, 
Lome FO esedt com 20 fe 
t/7. \ASEXPORIatappmizkl et seq. (1951). 


18 Schmitthoff EXPORT at pp. 15-16. 
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term is as follows: 


19 


20 


The charges and responsibilities falling on the seller 
Wie --—- 


I. To make available at the port of Loading and to ship 
free on board goods answering in abl nespects the 
descrtption in the contract of sate. 


2. To pay all handling and transport charges 4n connection 
with the above operation. 


3. In case of delivery of goods from bond or under 
drawback to complete deckarations nequired by H.M. 
Customs and Exctse. 


4. To meet all charges arising in connection with the 
goods up to the time of their passing over the ship's 
nak, 


4A. To comply with section 32(3) of the Sales of Goods Act 
1893 which provies --- 


"Unless othemise agreed, where goods are sent by 
the sekler to the buyer by a route involving sea 
transit, under circumstances in which 4t 144 usual to 
Ansune, the seller must give such notice to the 
buyer as may enable him to insure them during thetr 
bea transit, and, 44 the seller fails to do so, the 
goods shall be deemed to be at his nish during such 
Sea transit." 


4B. The seller has the onus of passing.Customs entry and 
bears the cost and charges fon it. 19 


The charges and nesponsibslrities falling on the buyer are --- 


1. To advise the seller in good tune on what ship at the 
port of Loading agreed in the contract the sekler 
has to put the goods free on board. 


2. To secure shipping space tn the designated vessel. 


3. To obtain an export Licence where nocessaisy.° 


Schmittoff maintains that the seller is not allowed to place the 
goods on board unless he.passes Customs entry and this seems also 
to be the view of the Association of British Chambers of Commerce-- 
SCHUUCLOLRI CAE ABOK satay 15. 


LneAa oePoundeeaco saltduyvaeMeVeelardy.& Co. Ine, (1956) A.C..588, 
The contract did not state who was to obtain the export licence 
[Continued on next page. | 
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4, To designate an effective ship in time to enable 
the seller to deliver within the period in the 
contract. 


5. To enter and declare the goods at Customs as pro- 
vided in the Customs Act, and meet all charges 
arsing from the making of such entry. © 


6. To make entry and meet charges arising from the 
upkeep and conservancy of wateways used by the 
Ship «n her passage out of port, e.g., London port 
nates. 


7. In the event of breakdown of his arrangement with 
the ship avrange for substitute vessel on vessels 
uxth the Least possible delay, and pay all additional 
costs of transport, nent, and other charges Zncwured 
on account of substitution and/or trans for.* 


As for the “additional services" variant, David Sassoon’” believes the 
allocation of responsibilities between the parties under the 
THeermaticnarecheneaeer Commerce's "INCOTERMS 1953004 is closer to 
this type than to the other two. 


The purpose of Incoteums is to provide a set of 
anternationak nukes for the interpretation of the 


[Continued from p.204. ] 
and the House cof Lords held that in the circumstances of the 
case, as an inference the duty to obtain it fell on the 
Sellers DUG LOuLn is, decision, Schmittnoit molds that this 
clause should be omitted since "it can no longer be regarded 
as correct as a general proposition of law. "--Schmitthoff 
EAPORI Pots. bo. 
But cf. Carver, who states that "the presumption appears to 
be that it lies on the buyer."--Carver's CARRIAGE BY SEA (here- 
inafter cited as Carver) British Shipping Laws Vol. 3 Twelfth 
Edition by Rauol Colinvaux Volume 2 at p. 909 (1971). 


21 This clause must be compared with the seller's clause 4B above, 
according to Schmitthoff this has to be omitted since it can 
no longer be upheld--Schmitthoff EXPORT at p. 15. 

22 Sassoon at pp. 298-299. 

ome kDACeret te eo4s, 


24 J. Bes CHARTERING AND SHIPPING TERMS Seventh Edition at p. 254 
(1970). 
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chiefs teuns used in foreign trade contracts, fon the 
optional use of business men who prefer the certainty 
of untform international rules to the uncertainties 
of the varied interpretations of the same teuns in 
different countries. 29 


Under INCOTERMS 1953 


25 


PeUcBs 


(f47ee on board). . . . . (named port of shipment) 


A. Seller must: 


iz 


Idem. 


Supply the goods in conformity with the contract 
of Sake, together with such evidence of conformity 
as may be required by the contract. 


Deliver the goods on board the vessek named by the 
buyer, at the named port of shipment, in the manner 
customary at the port, at the date on within the 
pertod stipulated, and notify the buyer, without 
delay, that the goods have been delivered on board 
the vessek. 


At his own rtsk and expense obtain any export Licence 
on other governmental authorisation necessary for 
the export of the goods. 


Subject to the provisions of articles B.3 and B.4 
below, bean all the costs and risks of the goods 
untik such time as they shall have effectively 
passed the ship's nal at the named port of ship- 
ment, <ncekuding any taxes, fees on charges Levied 
because of exportation, as well as the costs of any 
formalities which he shakl have to fulfil in onder 
to Load the goods on board. 


Provide at hts own expense the customary packing of 
the goods, untess it is the custom of the trade to 
Ship the goods unpacked. 


Pay the costs of any checking operations (such as 
checking quality, measuring, weighing, counting) 
which shakl be necessary for the purposes of deli- 
verng the goods. 


Provide at his own expense the customary clean docu- 
ment 4n proof of delivery of the goods on board the 
named vessel, 
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Provide the buyer, at the Latter's nequest and 
expense (see B.6), with the certificate of 
OAGAN. 


Render the buyer, at the latter's request, 

NAR and expense, every assistance in obtaining 
a bikl of Lading and any documents, other than 
that mentioned tn the previous article, issued 
dn the country of shipment and/or of origin 
and which the buyer may require fon the impor- 
tation of the goods into the country of desti- 
nation (and, where necessary, fon thein passage 
an transit through another country). 


B. Buyer must: 


1. 


At his own expense, charter a vessel on ncserve 
the necessary space on board a vessel and gave 
the seller due notice of the name, Loading berth 
of and delivery dates to the vessel. 


Bear att the costs and risks of the goods from 
the time when they shall have effectively passed 
the ship's nail at the named port of shipment, 
and pay the price as provided in the contract. 


Bear any additional costs incwnred because the 
vessel named by him shall have failed to arrive 
on the stipulated date on by the end of the 
period spectfted, on shall be unable to take 
the goods on shall close fon cargo earlier than 
the stipulated date on the end of period speci- 


— fed and all risks of the goods from the date 


04 expiration of the pertod stipulated, provided, 
however, that the goods shall have been duly 
approprrtated to the contract, that is to say, 
clearly set aside on othernmise identified as the 
contract goods. 


Should he faik to name the vessel in time on, if 
he shale have reserved to himself a period within 
which to take delivery of the goods and/or the 
night to choose the port of shipment, should he 
fark to give detacled instructions in time, bear 
any additional costs incurred because of such 
facture, and all the risks of the goods from the 
date of expiration of the period stipulated for 
dekivery, provided, however, that the goods 

Shark have been duly appropriated to the contract, 
that is to say, ckearly set aside on othenwise 
Adentified as the contract goods. 
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2. Pay any costs and changes for obtaining a bite 
of Lading 46 incewrred under article A.9 above. 


6. Pay akl costs and charges incwred in obtaining 
the documents mentioned in articles A.& and 
A.9 above, inekuding the costs of certificate 
04 ortgin and consular documents. 


It is maintained that the "additional services" undertaken by the seller 


are done by him in his capacity as seller, i.e., as principal and 


not as an agent of the buyer. ¢/ 


The wide-spread practice of contracting on f.o.b. “shipment to 


08 


destination” terms were concisely described by Bailache J. in D. H. 


Bain v. Field & Co. Fruit Merchants Ltd. that 


This case shows, as all these cases do now, that as 
a matter of fact the practice in f.0.b. contracts for 
the sake of comparatively smal parcels, as distingurtshed 
fom cargoes, it is the universal practice now for the 
beklers at the port of shipment, when that port is abroad 
to busy themselves in securing the shipping space, and 
I am tnclined to think that the Court, in holding the 
view that the duty is stile on the buyer and that the 
seklen 44 acting merely ina friendly way on as an agent 
04 the buyer, <6 deciding in a manner not in accordance 
with the commercial practice on the views of conmercial 
men. Some day I shat expect that point to be raised, 
but 44 4t 4s one will have to have evidenee of the 
universality of the practice. My own view 4s that the 
case of Small parcels sold §.0.b. 4t 4 the duty of the 
selker to take the necessary steps to provide the shipping 
accommodation. That 4s contrary to what is always held 
dn these Courts, and it will be interesting-~if anybody 





26 Ibid., at pp. 259-261. 
27 Sassoon at p. 346. 


28 This must not be confused with f.o.b. "point of destination"-- 
which is found in section 2-319(1)(b) of the Uniform Commercial 
Code--where the seller has to transport the goods at his 
expense and risk to the destination point. W. D. Hawkland A 
TRANSACTIONAL GUIDE TO THE UNIFORM COMMERCIAL CODE (hereinafter 
cited as Hawkland) Vol. 1 at p. 109 (1964). 
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has enterprise enough to naise the point--to pet 
what view this Court will take of the matter. 


It is believed that the law in this area is most uncertain. -~ 


As stated by Diplock J. in Ian Stach Ltd. v. Baker Bosley Ltd. 


. . . 4t may be a matter of doubt as to whose was 

to be the responsibility for finding shipping space 
and fon determining shipping port and shipping date. 
Parma facte, under an f.0.b. contract that is the 
duty and nesponsibirity of the buyer; but there are 
probably as many exceptions to the nule as there are 
examples of it. 31 


In the “shipment to destination" variant, David Sassoon suggests that 

all seller's services are on account and risk of the buyer and the 

seller is the agent of the buyer. ° 
In American practice the f.o.b. term was considered a general 


delivery term. °° 


Thus, section 2-319 of the Uniform Commercial Code 
provides: 
Unless othewise agreed the term f.0.b. (which 
means "sree on board") at a named place, even though 
used onky in connection with the stated price, is a 
delivery term under which 
(a) When the term 4s §.0.b. the place of shipment, 
the seller, must, at that place ship the goods 30 
4n the manner provided in this article (4s. 2-504) 
and bear the expense and rtsk of putting them into 
the possession of the carrier; on 


2IER TO2O Moan eeerep. 26 at p. 29. 
30 Sassoon at pp. 352-354. 
Gs eeeOebe is0rdt ep, 138. 

Oa SeSSOOn@dteoe 3467 

OS) SCT ULNOT h EXPORT Fat piel6.: 

34 Hawkland Vol. 1 at pp. 103-104. 
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(b) When the teu is §.0.b. place of destination, the 
seller must at his own expense and risk transport 
the goods to that place, and there tender delivery 
0% them in She manner provided in this article 
(4. 2-503); 


—— 


(c) When under either (a) or (b) the teun is also 6.0.6. 


vessel (corresponding to our understanding of £.0.b.), 

can, or other vehicke, the seller must in addition 
his own expense and risk Load the goods on board. 

If the term 1 §.0.b. vessel the buyer must name 

the vessel, and in an appropriate case the seller 

must comply wrth the provision of thts article on 

the fonm of the bill of Lading (4. 2-323), 36 


Accordingly, under American law the f.o.b. term?! 


establishes either a 
"shipping" or "destination" contract, depending cn the f.o.b. point. 
The f.0.b. point is determinative because it Signifies the place at 


which the seller's responsibilities end. °° 


As for the question of the 
termination of the seller's delivery obligation, the seller in a f.o-b. 
“place of shipment" contract must put the goods into the possession of 
the carrier. The usage of the trade will normally indicate how the 
seller puts the carrier into possecsiOn selnea 20, D5 D)]ace. Or 
destination" contract, the seller must transport the goods to that 
place. The expression "that place" will normally be decided by the 
usage of the trade. Ina f.o.b. vessel contract the seller must load 
the goods on board the particular vessel. The aaa Commercial Code 


in section 2-319 makes the f.o.b. point the place for the transfer of 


risk as well as expense. 


DOME Di CosuctaDOme hoe .64% 
SOmeLULds sed Lappe J09=1 10. 


37 Schmitthoff maintains that the American "f.o.b. vessel" is equiva- 
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lent to the English meaning of "f.o.b."--Schmitthoff EXPORT at p. 16. 


38 Hawkland Vol. 1 at p. 109. 
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David Sassoon maintains that the necessary distinguishing 
features between a f.o.b. contract and any other similar shipping 
contract is the capacity in which the seller acts while procuring 
the shipping space and prepaying freight and insurance. °9 But it 
should be pointed out that this distinction has not always been 
observed by the courts. Further in some cases the f.o.b. term has 
been a "price" term and not a "delivery" term.” Also, the passing 
of property and of risk in f.o.b. contracts have in the past caused 
some difficulty. In the perfcrmance of a tyPicalei.0.b.. contract of 
Sale, the disposal of .goods dg usually done in three stages: the 


delivery of the goods," the passing of property in them; ° and the 





Som ooSSO0nseta pe 045. 


40 The Mahia (No. 2) (1960) 1 Lloyd's Rep. 191 at p. 197. 


4] "The special trade terms are primarily designed to define the 
method of the delivery of the goods sold. They are, however, 
often used for another purpose, namely to indicate the calcu- 
lation of the purchase Dini Ce wer Cilmi inotteEXPORd eatin) oy 
But cf. ". . . the terms are not the product of legislation 
but are rather the outgrowth of the customs and usages of 
merchants to whose evolution the courts have contributed mainly 
Dyewayeotsentorcement? .=.>.velg., by rejecting the notion that 
they are price and not delivery terms . .. the courts have 
refined and defined the terms, their positive contribution 
to their evolution was mainly by way of what may be described 
as enforcement interpretation."--Sassoon "The Origins..." 
OPSECiionat. pansse 

_ Also, see Hawkland Vol. 1 at p. 110. 





42 "delivery" is defined as the voluntary transfer of possession 
from one person to another"--section 62 of the English Sale of 
Goods Act, 1893--Schmitthoff EXPORT at Bey ele 


43 Under section 16(1) of the English Sale of Goods Act, 1893 where 
the contract is for sale of unascertained goods, the property 
does not pass until the goods are ascertained; and section 17(1) 
of the same Act provides that where the contract is for the 
sale of specific or ascertained goods, the property passes when 
the parties intend it to pass.--Schmitthoff EXPORT at p. 68. 
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passing of risk. 4 


Generally in a f.o.b. contract the cost of loading 
the goods on board is paid by the seller (normally this cost is included 
in the freight which is paid by the buyer and so the seller in reality 
does not pay this amount but for the purposes of liability till the 


goods are delivered on board, his is still the obligation). 


4, PASSING OF PROPERTY 


The risk pertaining to the consignment passes from the seller to the 


buyer when the cargo is shipped; normally this is when the goods are 
delivered over the ship's rail. The property in the goods similarly 


passes at that moment, unless for some reason this is postponed by 


46 


express or implied stipulation. Also, whether the seller reserves 


the property in the goods until payment or not, the risk passes on 


shipment. 7 But it is possible under a f.o.b. contract to postpone 


the passing of property and of risk till after sient 


—_—_———— 


44 Under section 40 of the English Sale of Goods Act, 1893 the risk 
of accidental loss of goods sold passes prima facie when the 
property passes. But cf. section 2-509 of the Uniform Commercial 
Code and Article 97 of the Uniform Law on the International Sale 
of Goods, which provides that, as a rule, the risk shall pass on 
delivery of the goods.--Schmitthoff EXPORT at i AGE 





45 Federspiel v. Twigg (1957) 1 Lloyd's Rep. 240. 
Also, ECE's General Conditions for Sale of Citrus Fruits provides 
that risk passes when they are delivered over the ship's rail.-- 
Ue NeUOC wm Oem OO, gL Le MiNi ela. uC ne Gs onl bi) 


46 Schmitthoff EXPORT at p. 66. 
47 The Parchim (1918) A.C. 157. 


48 President of India v. Metcalfe Shipping Co. (1969) 2 Q.B. 123-- 
the parties agreed that the risk in the goods was not to pass 
until the delivery of the bills of lading to the purchasers. 
The Court held that this was an important indication that the 
property was not intended to pass until delivery of the bills 
of lading to the purchasers. 
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Carver maintains that the presumption should be that property 


passes when the goods are delivered over the ship's rail in all f.o.b. 


contracts.” On the other hand, David Sassoonargues that 


». « Sdnce the question of transfer of property is 
always Subordinated to the intention of the parties, 
which 45 a question of fact, the view that the 4.0.b. 
teun in Ltseks§ furnishes conckusive evidence as to such 





49 Carver Vol. 2 at pp. 905-906. 
The U.C.C. in section 2-431 provides: 


"Each provision of this Article with regard to the rights, 
obligations and remedies of the seller, the buyer, purchasers 
or other third parties applies irrespective of title to goods 
except where the provision refers to such title. Insofar as 
Situations are not covered by other provisions of this Arti- 
cle and matters concerning title become material the following 
rules apply: 


(1) Title to goods cannot pass under or contract for sale 
prior to their identification to the contract (section 
2-501), and unless otherwise explicitly agreed the buyer 
acquires by their identification a special property as 
limited by this Act. Any retention or reservation by the 
seller of the title (property) in goods shipped or 
delivered to the buyer is limited in effect to a reser- 
vation of a security interest. Subject to these pro- 
visions and provisions of the Article on Secured 
Transactions (Article 9), title to goods passes from 
the seller to the buyer in any manner and on any 
conditions explicitly agreed on by the parties. 


(2) Unless otherwise explicitly agreed title passes to 
the buyer at the time and place at which the seller 
completes his performance with reference to the 
physical delivery of the goods, despite any reser- 
vation of a security interest and even though a docu- 
ment of title is to be delivered at a different 
time or place; and in particular and despite any 
reservation of a security interest by the bill of 
lading: 


(a) if the contract requires or authorizes the 
seller to send the goods to the buyer but does 
not require him to deliver them at destination, 
title passes to the buyer at the time and place 
of shipment; but 


[Continued on next page. ] 
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antention, because it 46 one of the very elements of 

the transaction that the seller undertakes an Uvie- 

coverable obligation to transfer the property in 

the goods at the §.0.b. point come what may, is, with 

akk nespect, open to some question. 
Clive Schmitthoff's position is that section 19 (2) of the English 
Sales of Goods Act, 1893, dealing with the seller reserving the property 
in the goods, does apply to f.o.b. contracts.” 

As for the position under American law, the Uniform Commercial 
Code in section 2-401 (2) provides 


Unless othewirse explicitly agreed, title passes to 

the buyer at the time and place where the seller 

completes his performance with respect to the physical 

delivery of the goods despite any nesewwation of a 

secunrcty interest and even though a docwnent of title 

4h to be delivered at a different time on place and 

an particular despite any reservation of a security 

Antenest in the bikl of Lading.°2 
In German law, the risk passes to the buyer in a f.o.b. contract when 
the goods are delivered to the ship.?> 

David Sassoon is of the opinion that the notion of "property" in 
relation to international sales is outmoded and that the current trend in 
the wide-spread use of financing by means of documentary letters of 


credit has also brought about the loss of much of its significance." 


[Continued from p. 213. ] 
(b) if the contract requires delivery at destination, 
title, possession extends there. |..." 
--Hawkland Vol. 1 at p. 144. 
DU SaSSOONEd Ua meau2. 
51 Schmitthoff EXPORT at pp. 68-69. 
DemenCOWKI CNG Ol mleatep, 144, 
93 Cohn MANUAL OF GERMAN LAW Second Edition, Vol.I at para. 254-(c)(1968). 


54 Sassoon at pp. 362-364. 
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Further, he maintains that the concept of "property" must not be 
allowed to lead one to the conclusion that the risk of loss has not been 
transferred or that the buyer has no remedy if the seller withdraws and 


resells the goods to another party. 22 


But, Mirabita v. Imperial 
Ottoman Bank?© seems to establish an opposite principle to that advo- 
cated by David Sassoon. 

Also, it is clear that in international maritime transport, the 
operation undertaken usually consists of three phases: on carriage of 
the goods to the port of dispatch; the transport by sea to the port 
of disembarkation; and off carriage to the final place of arrival. 

The advent of containerization, it is argued by Clive Schmitthoff, may 
have an important effect in the practical significance of the f.o.b. 
contract. °/ Since the Second World War the factor that has markedly 
influenced the use of the f.o.b. term has been 

- . . the development and establLishment of many new 

nationek shipping and insurance industries and the 

generak scarcity of foreign exchange. In onder to 

pAeseAVe fonetgn currency or support domestic indus- 

Aries, governments have often restricted the alLoca- 

tion of foreign currency to the 4.0.6. vakue of the 

goods at the foreign port of embarkation compelling 

the Amporter to procure carriage and insurance in 

the Locak market in domestic ewrtency. 

This position still holds good for most of the developing countries that 
have been fortunate enough to have "infant" national shipping and 
insurance industries. It is our view that (unless the new rules now 

55 Ibid... at-p- 362 
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being adopted applicable to container combined transport are made 
favorable to the interests of the developing countries°”) for most 
of those developing countries with fledgling shipping industries and 
other developing countries the scarcity of foreign exchange will still 
be of paramount importance in the conduct of their import trade and 
the conservation of scarce foreign exchange will dictate what types of 
contractual terms will be utilized by them in the future. 

For those using f.o.b. terms, 

. msunderstandings are best eliminated by 

Aneonporating into the contract a set of established 

standard rules wherein the respective obligations 

of the $.0.b. parties ane defined in detail. Where 

the parties sath to express the intention, it wikl 

have to be Amputed. The contract will then be read 

by the court in the Light of surrounding cireown- 

Stances and effort wikk be made to extract the 

parties! intention therefrom. The significant 

factors to be considered in such a case ane the 

nature of the transaction (4.e., internal on 

external), the terms of payment, any established 

course of dealing between the parties, and the 

nelevant port usages and trade customs. 
To this we would add one caveat, that is as far as the developing 
country importer-exporter is concerned he will have to adapt the 
established standard rules to suit his peculiar needs. Tc that end the 
developing countries need to amend the set of established standard 
rules called INCOTERMS 1953 that are most frequently used in inter- 


national maritime sales. 


59 CMI Draft Convention on International Combined Transport of Goods 
(Tokyo Rules)--3 Journal of Maritime Law and Commerce 617 (1972). 


60 David M. Sassoon C.I.F. AND F.0.B. CONTRACTS, British Shipping 
Laws, Volume 5, Second Edition at p. 361 (1975). 
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COST, INSURANCE, ANO FREIGHT (c.i.f.) 


The f.0.b. contract, it is maintained, antedates the c.i.f. 
contract. ©! The c.i.f. term evolved with the expansion of international 
trade in the nineteenth century and in one of the first reported English 


case, Ireland v. Livingston,°¢ in fact the initials were spelled 


BC Geman ies mln eRossd li. SmytheoecOne td ay le BerBai ley, son & Co. . 


Lord Wright described that the c.i.f. "is a type of contract which is 
more widely and more frequently in use than any other contract used 
for purposes of seaborne commerce. An enormous number of transactions, 


in value amounting to untold sums, is carried out every year under 


Curie contracts. "6° 


IP ESSENT LALSCHARACTERT STICS 


In Biddell Brothers v. E. Clemens Horst Company, Hamtiton J. 
outlined the obligations of the parties that 


A seller under a contract of sale containing such 
teus has firstly to ship at the port of shipment goods 
06 the description contained in the contract; secondly 
to procure a contract of affretghtment, under which the 
goods will be delivered at the destination contemplated 
by the contract; thirdly to arrange for an insurance 
upon the teums current in the trade which will be 
avatlable for the benegit of the buyer; fourthly to 
make out an invoice as deseribed by Blackbutn J. in 
Ineland v. Livingston or in similar form; and pinakly 
to tender these documents to the buyer so that he may 
know what freight he has to pay and obtain delivery 
of the goods, 44 they arrive, on recover for their 


61 Ibid., at pp. 289-290. 


ye 1GESAD) Ce ES “etelae 
Tregelles v. Sewell (1862) T.H. and N. 574 was another early case. 





63 (1960) 3 All E.R. 60 at p. 68. 
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kLoss 44 they are Lost on the voyage. Such tens 
constitute an agreement that the delivery of the 
goods, provided they are on conformity uith the 
contract, shakk be delivery on board ship at the port 
of Shipment. It follows that against tender of these 
documents, the bill of lading, invoice, and policy 

of Ansurance, which completes delivery in accordance 
with that agreement, the buyer must be ready and 
willing to pay the price. 64 ; 


The House of Lords in Johnson v. Taylor Bros. summarized the authorities 
as establishing clearly that 


. when a vendor and purchaser of goods situated as 
they are in this case enter into ac.t.f. contract, such 
as that entered into in the present case, the vendor 
4n the absence of any sSpectal provision to the contrary 
4s bound by his contract to do six things. First, to 
make out an invoice of the goods sold. Second, <1 ship 
at the port of shipment goods of the description con- 
tained in the contract. Third, to procure a contract 
0f agpretghtment under which the goods will be delivered 
at the destination contemplated by the contract. Fourth, 
to anriange for an 4nsuranee upon the teums current in 
the trade which will be available fon the benefit of 
the buyer. Figthly, with all neasonable despatch to 
Send forward and tender to the buyer these shipping docu- 
ments, namely, the invoice, bill of Lading and policy 
Of assurance, delivery of which to the buyer is symbolical 
of delivery of the goods purchased, placing the same at 
the buyer's risk and entitling the seller to payment of 
their price. These authorities are, Ineland v. Livingston, 
per Blackbuun J.; Biddell Bros. v. E. Clemens Honst Co.; 
on appeak E. Clemens Horst Co. v. Biddell Bros.; and C. 
Shanpe & Co. v. Nosawa Co. These cases also establish 
that 4§ no place be named in the c.i.f. contract for the 
tender of the shipping documents they must prima facie 
be tendered at the residence on pkace of business of the 
buyer. 








The essential characteristics of the c.i.f. term were most 
Clearly described in Comptoir d'Achat v. Luis de Ridder Limitada (The 
Julia) by Lord Porter that: 


yeh AORN Ve Te ee ies Waly 
65 (V917) 2skiBa-814. 
66 (1920) A.C. 144 (Lord Atkinson). 
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The obligations imposed on the seller under a 
c.t.§. contract are well known, and in the ordinary 
case Anckude the tender of a bill of Lading covering 
the goods contracted to be sold and no others, coupled 
with an <nsurance policy in the normal fonm and accom- 
panied by an invoice which shows the price and, as in 
thts case, usually contains a deduction of the énreight 
which the buyer pays before delivery at the port of 
discharge. Against the tender of these documents the 
purchaser must pay the price. In such a case the 
property may pass ether on shipment on on tender, 
the rtsk generally passes on shipment or as from 
Shipment, but possession does not pass until the 
documents which nepresent the goods are handed over 
an exchange for the price. In the result the buyer 
after the recetpt of the documents can cLaim against 
the ship for the breach of the contiact of carriage 
and against the undewniter for any Loss covered by the 
policy. The strict c.4.f. contract may, however, be 
modified: a provision that a delivery onder may be 
Substituted fon a bike of Lading on a certificate of 
Answuance fon a policy woukd not, I think, make the 
contract conckuded upon something other than c.A. f. 
terms, but tn deciding whether it comes within that 
eategony orn not all the permutations and combinations 
Of provision and circumstance must be taken into 
consideration. 


It is clear from the foregoing that the c.i.f. transaction 
embodies elements of three contracts: contract of sale; contract of 
carriage by sea; and contract of insurance and these have caused 
complications in the past. It is maintained that the 


- . « buyer's aim ts to obtain, as early as possible, 
the night of disposal of the goods in onder to nesell 
them on Secure a bank advance on them, and to obtain 
ether the goods on, 44 they are Lost, the insurance 
money. The sekker's aim 4s to accommodate the buyer 
and to secure for himsels inereased profits by 
providing carrtage and Ansurance cover, to part with 
the right of disposal of the goods onty against payment 
0% the purchase price and not to be anawetabte bor LOSS 
or damage to the goods during the voyage. 8 





67 (1949) A.C. 293 at p. 309. 
68 Schmitthoff EXPORT at p. 21. 
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2. OBLIGATIONS 


As for American practice the Uniform Commercial Code in section 
2-320 provides: 


(1) The tenm c.%.§. means that the price includes 
4n a Lump sum the cost of the goods and the 
Ansuranee and freight to the named destination. . 


(2) Unless othemise agreed and even though used 
only <n connection with the stated price and 
destination, the teu c.i.f. destination on 
4th equivalent nequines the seller at his 
own expense and risk to 


(a) put the goods into the possession of a 
caver at the port gor shipment and obtain 
a negotiable bikl on bills of Lading covering 
the entire transportation to the named desti- 
nation; and 


(b) Load the goods and obtain a receipt from 
the carrier (which may be contained in the 
bikk of Lading) showing that the freight has 
been paid or provided for; and 


(c) obtain a policy on certificate of insutance, 
anckuding any wat risk inswuanee, of a kind and 
on tems then current at the port of shipment 
4n the usuak amount, in the currency of the 
contract, shown to cover the same goods 
covered by the bike of Lading and providing 
for payment of Loss to the order of the buyer 
on for the account of whom <t may concern; but 
the sekler may add to the price the amount of 
the premium for any such war nish Lnsuranee; 
and 


(d) prepare an invoice of the goods and procure any 
other documents required to the effect shipment or 
to comply with the contuct; and 


(ec) forward and tender with commercial promptness 
all the documents in due form and with any 
dndorsement necessary to perfect the buyer's 
night. 


° ° e ° ° 


(4) Under the tem c.i.f. . . . unless otheuise agreed 


the buyer must make payment against tender of the 
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nequired documents and the seller may not tender 
nor the buyer demand delivery of the goods in 
substitution for the documents.9 


The Uniform Commercial Code also provides in section 2-321 that: 


Under a contract containing a tem c.i.f. ... 


(1) 


(2) 


(3) 


Where the price 4s based on on is to be adjusted 
ececording to ‘net Landed weights', 'dekivered weights’, 
‘out turn' quantity on quality on the Like, unless 
othemuse agreed the seller must neasonablLy estimate 
the price. The payment due on tender of documents 
cakled fon by the contract is the amount so esti- 
mated, but after final adjustment of the price a 
Settlement must be made with commercial promptness. 


An agreement desertbed in subsection (1) ot any 
waranty of quality or condition of the goods on 
avivak place upon the seller the risk of ordinary 
detertoration, shrinkage and the Like in transpor- 
tation but has no effect on the place on time of 
Adentification to the contract for the sale on 
delivery on on the passing of the risk of Loss. 


Unless othewitse agreed where the contract provides 
for payment on on after arrival of the goods the 
Sekler must before payment allow such preliminary 
Anspection as 4s feasible; but 44 the goods are 
Lost delivery of the documents aug payment are 

due when the goods have arrived. 


As for the type of bill of lading required, the Uniform Commercial Code 


in section 2-323 provides that: 


(7) 


(2) 


Where the contract contemplates overseas Shipment and 
CONUS LOAM "Cate gewene =. OH ReOsDe Vesscek, Ane 
Sekker unless othewise agreed must obtain a negotiable 
bike of Lading stating that the goods have been Loaded 
on board on, in the case of a teu c.i.f. . . . Aecetved 
for Shipment. 


Where in a case within subsection (1) a bike of 
Lading has been cssued in a set of parts, unless 
othewise agreed 44 the documents are not to be 
Sent fom abroad the buyer may demand tender 


69 Hawkland Vol. 1 at pp. 113-114. 
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of the full set; othewise only one part of the 
bith of Lading need be tendered. Even i the 
agreement expressly requires a full set 


(a) due tender of a single part is acceptable 
within the provisions of this Anticle on 
cure of Amproper delivery (subsection (1) 
of Section 2-508); and 


(b 


~— 


even though the full set is demanded, if 
the documents are sent from abroad the person 
tendering an incomplete set may nevertheless 
nequine payment upon fwurtshing an indemnity 
which the buyer in good faith deems adequate. 
(3) A Shipment by water on by air on a contract contem- 
plating such shipment 4 "overseas" insofar as by 
usage of trade or agreement Lt is subject to the 
commenctak, financing on shipping practices charac- 
teristic of international deep water commerce. /| 
Clive Schmitthoff maintains that even if the parties describe 
the contract on c.i.f. terms but should the intention of the parties 
be the actual delivery of the goods as an essential condition of perfor- 
NeieeeOmecncecOnttoey alte Sunouedece| i. “CONtVaCte MAlsOs vif On 
transfer of the shipping documents no direct relation is constituted 
between the transferee, on the one hand, and the carrier and insurer, on 
tnesOther ss the contract tacks the essential Jecal features of a c.1.f. 
contract. "/2 
Under INCOTERMS 1953 the respective obligations of the parties 


are outlined as follows: 


C.1.F. (cost, insurance, sreight} . . . . . (named port 
of destination) 


As SOrler nus se: 


1. Supply the goods in conformity with the contract 
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of sale, together with such evidence of con- 
founcty as may be required by the contract. 


Contract on usuak tenms at his own expense for 
the carriage of goods to the agreed port of 
destination by the usual route, in a seagoing 
vessel (not being a sailing vessel) of the type 
normmalky used for the transport of goods of the 
contract deseription, and pay frerght charges 

and any charges for unloading at the port of 
discharge which may be Levied by negular shipping 
kines at the time and port of shipment. 


At his oun risk and expense obtain any export 
Licence ot other governmental authorisation 
necessary for the export of the goods. 


Load the goods at his own expense on board the 
vessek at the port of shipment and at the date 

on utthin the period fixed on, 44 netther date 

nor time have been stipulated, within a reasonable 
time, and notify the buyer, without delay, that 
the goods have been Loaded on board the vessel. 


Procure, at his own cost and in a transferable 
form, a policy of marine insurance against the 
MbkS of the carriage involved in the contract. 
The Ansunrance shakl be contracted with the 
undemntters on Ansuianee companies of good repute 
on FPA teus and shall cover the CIF price plus 
ten per cent. The rAnsurance shal be provided in 
the curmency of the contract, 4§ procuwbe. 


Unless othemse agneed, the risks of carriage 
bhakkh not 4ncelLude speciak risks that are covered 
An Specific trades on against which the buyer 
may wish Andividuakl protection. Among the 
special risks that should be considered and 
agreed upon between the seller and buyer are 
thegt, pilsenage, Leakage, breakage, chipping, 
sweat, contact with other cargoes and others 
peculiar to any particular trade. 


When required by the buyer, the seller shall 
provide, at the buyer's expense, war ASR Ansuianee 
dn the cumency of the contract, 44 procurable. 


Subject to the provisions of article B.4 below, 
bear all nishs of the goods until such time as 
they shall have effectively passed the ship's natcl 
at the port of shipment. 
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At his own expense, furnish to the buyer 
without delay a clean negotiable bill of 
kLading for the agreed port of destination, 

as well as the invoice of the goods shipped 
and the insurance policy on, Should the 
Ansurance policy not be available at the 
time the documents are tendered, a certifi- 
cate of Amsurance ASSued under the authority 
of the undewmniters and conveying to the 
bearer the same nights as 44 he were in 
possession of the policy and reproducing the 
essential provisions thereof. The bill of 
kLading must cover the contract goods, be 
dated within the pertod agreed for shipment, 
and provide by endorsement on otherwise for 
delivery to the order of the buyer or buyer's 
agneed representative. Such bikl of Lading 
must be a full set of "on board" on "shipped" 
bills’ of Lading, on a "necetved for shipment" 
bikl of Lading duly endorsed by the shipping 
company to the effect that the goods are on 
board, such endorsement to be dated within the 
pertod agreed fon shipment. 14 the b«krl of 
kLading contains a resenence to the charter- 
party, the seller must also provide a copy of 
this Latter document. 


NOTE: A clean bike of Lading 44 one which bears 
no superimposed clauses expressly declaring 
a defective condition of the goods or packaging. 


The following cLauses do not convert a clean 

Anto an unclean bike of Lading: a) chauses which 
do not expressly state that the goods or packaging 
are unsatisfactory, e.g., "Second-hand cases", 
"used drums", etc.; b) clauses which emphasize 

the carrier's non-LiabilLity for r0sks artsing 
througn the nature of the goods or the packaging; 
c) clauses which disclaim on the part of the 
cariten knowledge of contents, weight, measurement, 
quality, on technical specification of the goods. 


Provide at his own expense the customary packing 
of the goods, unless Lt 4s the custom of the trade 
to Ship the goods unpacked. 


Pay the costs of any checking operation (such as 
checking quality, measuring, wetghing, counting) 
which shakl be necessary gor the purpose of Loading 
the goods. 


Pay any dues and taxes incurred in respect of the 
goods up to the time of thetr loading, including 
any taxes, fees or charges Levied because of 
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exportation, as well as the costs of any formali- 
tives which he shall have to fulfil in onder to 
Load the goods on board. 


Provide the buyer, at the Latter's nequest and expense 
(See B.5), with the certificate of origin and con- 
Sulan Anvorce. 


Render the buyer, at the Latter's nequest, risk 

and expense, every assistance in obtaining any docu- 
ments, other than those mentioned in the previous 
articke, issued in the country of Shipment and/or 

of ortgin and which the buyer may require for the 
Amportation of the goods into the country of destina- 
tion (and, where necessary, fon their passage in 
Anrans4t through another country). 


B. Buyer must: 


ie 


Accept the documents when tendered by the seller, Lf 
they are in conformity with the contract of sale, and 
pay the price as provided in the contract. 


Receive the goods at the agreed port of destination 

and bear, with the exception of the freight and marine 
Answianee, alk costs and charges incurred in respect 

of the goods in the course of thetr transit by sea 
untik their avrival at the port of destination as 

wekk as unloading costs, tnckuding Lighterage and wharsg- 
age charges, unless such costs and charges shall have 
been included in the freight on collected by the steam- 
Ship company at the tune fretght was paid. 


1§ wat «4nsutanee 446 provided, 4t shall be at the expense 


-0f the buyer (see A.5). 


NOTE: 14 the goods are sold "CIF Landed", unloading 
costs, Anckuding Lighterage and wharfage charges, are 
borane by the seller. . 


Beart alk risks of the goods fnom the time when they shall 
have effectively passed the ship's rail at the port of 
Shipment. 


In case he may have neserved to himsels a period urthin 
which to have the goods shipped and/or the right to 
choose the port of destination, and he Jacks to give 
Anstructions 4n time, bear the additional costs thereby 
Anewiied and alk ntsks of the goods from the date of 

the expiration of the pertod fixed for shipment, provided 
always that the goods shall have been duly appropriated 
to the contract, that 1s to say, ckearkty set aside or 
othemise Adenti fied as the contract goods. 
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5. Pay the cost and charges sncwned in obtaining 
the certificate of onrtgin and consular documents. 


6. Pay all cost and charges inewrred in obtaining 
the documents mentioned in article A.12 above. 


7. Pay akl custom duties as well as any other duties 
ond taxes payable at the time of or by reason of 
the Amponrtation. 


8. Procure and provide at his oun ntsk and expense 
any «mpeort Licence or peuntt on the Like which 
he may require ae the amportation of the goods 
at destination. /3 


Be SONG Oe Gelers CON TRACT 


TheabuUs inessuaspectaGiatnenc. inte scontract»hasebeen described 


as having for its purpose, "not a sale of goods themselves but a 
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sale of the documents relating to the goods." The right to reject 


the documents in a c.i.f. contract is distinct from the right to reject 


the goods. In ‘Kwei Tek Chao v. British Traders and Shippers Ltd., 
Devlin J. indicated that "the right to reject the document arises 
from when the documents are tendered, and the right to reject the 
goods arises when they are landed and when after examination they are 


1 In this case, 


not found to be in conformity with the contract." 
the contract called for the export by London merchants of a quantity 
of chemicals to a Hong Kong importer c.i.f. Hong Kong, shipment from 
continental port not later than October 37, 1951. Unknown to the 


sellers, the consignment was shipped from Antwerp on November 3, 1951 
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but the bill of lading was forged and showed shipment date as October 
31, 1951. The buyers, unaware of this, accepted the documents and 
pledged them with their bank. Before the arrival of the goods, the 
buyers discovered what had transpired, but they still took delivery of 
the goods and placed them in a warehouse and pledged the warehouseman's 
receipt to the bank as security. Devlin J. observed that under a c.i.f. 
contract the seller was under two distinct and separate obligations-- 
the obligation to tender the correct documents; and the obligation to 
tender the contract goods. In his view the buyer's act of merely dealing 
with the documents. was not inconsistent with the seller's ownership in 
the goods, and the buyer retained the right to reject the goods after 
examination on their arrival. Devlin J. held: 
1 think that the true view 46 that what the buyer 

obtains when the title under the documents 4s grtven 

to him, 4& the property in goods, subject to the con- 

dition that they revest 4§ upon examination he finds 

them to be not in accordance with the contract. Tnat 

means that he gets only conditional property in the 

goods, the condition betng a condition subsequent. 

ALL his dealings with the documents are dealings 

only with that conditional property tn the goods. It 

follows, therefore, that there can be no dealing which 

Ak Anconsistent with the seller's cunership unless he 

deals uxth something more than conditional property. 

So Long as he 4s merely dealing with the documents 
he 44 not purporting to do anything more than pledge 
the conditional property which he has. Sitmclarly, 44 


he sells the documents of title, he sells the condt- 
Atonak property. 6 


4, PASSING OF PROPERTY 


Lt*follows=from=the foregoing that-in-a c.i.f. contract, the 
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property in the goods does not normally pass on shipment. On the other 


hand, in such a contract, risk passes normally when the goods are 


77 


delivered over the ship's rail. Also, the c.i.f. buyer is under 


an obligation to accept the shipping documents and pay the price even 
when he has knowledge that the goods were lost in transit. /° The 
buyer's remedy in such a situation is to claim against the carrier by 
reason of the bill of lading or against the insurer by virtue of the 
marine insurance policy. In German law the risk in the goods in a 


19 The 


c.i.f. contract passes when they are delivered to the ship. 
Economic Commission for Europe's (ECE) General Conditions for the sale 
Oly GILYUSeGhUTLS. PROViGeSethatathe “isk einethe goods. in.a.c.i.f. 


0 It should 


contract passes when they are delivered over the ship's rail.? 
also be mentioned that customary trade terns are not defined in the 1964 
Hague Convention on the Uniform Law on International Sale of Goods (ULIS) 
and in fact Article 9 states that these take precedence over the pro- 
visions of ULIS. Article 9 provides: 
(1) The parties shall be bound by any usage which 
they have expressly on AmpLiedly made applicable 
to their contract and by any practices which have 
been established between themselves. 
(2) They shake abso be bound by usages which reasonable 
persons 4n the same situation as the parties usually 


consider to be applicable to their contract. In 
the event of conflict with the present Law, the 


TimeSasSOONecL eae lio. 
Joanne, esecopdtine, co. Vv. Corn Products Co. (1919)) 1K. B. 198.at 


Demcose( perm Maccardie: J. ). 
/TeeGonneOpea cl t.seat pard.. 256(C) 
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USAG eS shall prevack unless othewise agreed by 
the parties. 


(3) Where expressions, provisions on forms of contract 
commonky used tn commercial practice are empLoyed, 
they shall be Anterypnreted according to the meancng 
usually given to them in the trade concerned. 
In light of this, the provision relating to risk in Article 19 (which 
in fact states that "where the contract of sale involves carriage of 
the goods and no other place for delivery has been agreed upon, 
delivery shall be effected by handing over the goods to the carrier 
‘TOY transmission to the buyer")°*--that is, risk passes when goods 
are transferred to the carrier for transmission by ship--would be subject 
to the provision of Article 9 in ac.i.f. foreign port transaction. 
Further, it is maintained by Frederic Eisemann that INCOTERMS 
1953, being rules of uniform interpretation (given in eighteen countries) 
correspond in fact to the ee developed in actual practice, were not 
artifically created and accurately reflect business practice. He 
also argues that the varied proportions in which the main categories 
of liability are shared between the buyer and the seller bear direct 


a It is in this way that "ready-made" 


relation to market conditions. 
contractual clauses have been developed for general use in the inter- 


national sale of goods. As for the legal nature of these rules, Frederic 


Eisemann concedes that neither are they statutory nor do they govern 


all international contracts, since the parties have expressly to 


81 Register of Texts Vol. 1 op. cit. at pp. 44-45. 
Come bideat pe 46, 


83 Frederic Eisemann "ICC's Stake in the Law of International Trade" 
CEU Nel eALEDin 12-15 (1908). 
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Stipulate their application. However, he feels that they "may have 


binding force as some sort of lex mercatoria or commercial customary 


184 


Taw. Since they reflect international business practice and they 


may be regarded as one of the new sources of the law of international 


trade.°> 


84 Frederic Eisemann “Incoterms and the British Export Trade" 1965 
Journal of Business Law 114 at p. 119. 


Come mee COMME Cale orac tices | usages or standards which are so widely 
used that businessmen engaced in international trade expect their 
contracting parties to conform with them and which are formu- 
lated by international agencies."--Schmitthoff SOURCES at p. 16. 
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CHAPTER VII 


COMMERCIAL LETTERS OF CREDIT 
1. BACKGROUND 
2. MODERN CREDITS 
3. VARIOUS THEORTES 
4, CLASSIFICATIONS 
4.1 Revocable on InrevocablLe Credits 


4.2 Congvuned or Unconsiuned Credits 


5. UNIFORM CUSTOMS AND PRACTICE FOR 
DOCUMENTARY CREDITS (1962 REVISION) 


6. EL NASR CASE 
7. 1974 UNIFORM CUSTOMS AND PRACTICE 
FOR DOCUMENTARY CREDITS 


Overview 


As for commercial letters of credit eibearthde in this chapter, 
they have a very ancient heritage. This device of payment in inter- 
national commerce was encumbered as far as the common law was concerned 
by the doctrine of consideration and the question of the assignability 
of choses in action. However, despite theoretical difficulties, pragmatic 
considerations permitted not only a widespread use of letters of credit 
but also led to its judicial enforcement. The ever-increasing demands of 
the business world for effective uniformity in banking practices related 
to commercial letters of credit influenced the adoption of the Uniform 
Customs and Practice for Documentary Credits--UCP "1974 Revision" under 
the aegis of the International Chamber of Commerce. The adherence by 
banks collectively in some 175 countries to the UCP can be said to have 
made some contribution towards the universality of bankers' commercial 


credits. 
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It is generally believed that the modern commercial letter of 
credit was well known by the second half of the nineteenth century. 
There are approximately a dozen or more theories explaining commercial 
letters of credit. Commercial credits have been classed as revocable 
or irrevocable credits; confirmed or unconfirmed credits; and trans- 
ferable or non-transferable credits. 

It should be pointed out that the UCP have been developed by the 
International Chamber of Commerce, a body mainly representing the 
developed nations and on which the developing and the centrally planned 
socialist countries are not adequately represented. Recently there has 
been some effort on the part of the International Chamber of Commerce 
to seek the views of the other countries through UNCITRAL. However, we 
need to emphasize the importance of considering the particular position 


of the developing countries in any further work on the UCP. 
1. BACKGROUND 


Among the great contributions made by the law merchant to the 
development of commercial law have been the bili of exchange, the 


l "That [letters of credit] 


promissory note and the letter of credit. 
are as ancient as bills of exchange, and were developed by the same 

class, the early merchants doing international trade, is well estab- 
lished." During the fourteenth century, the bankers of the Italian 


city-states and other European commercial cities freely used the letter 


of credit and it had become clearly recognized in the law merchant long 


1 Thayer "Irrevocable Credits in International Commerce: Their Legal 
Nature" 36 Columbia Law Review 1031 (1936). 


2 R.B.T. Comments "Letters of Credit--Negotiable Instruments" 
36 Yale Law Journal 245 at pp. 248-249 (1926-27). 
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before Lord Mansfield's day. 

Gerard Malynes in his LEX MERCATORIA relates the use of the 
letter of credit by stating: 

A merchant doth send his éntend or servant to buy 
Some commodtties or take up money for some purpose, and 
doth deliver unto him an open Letter directed to another 
merchant, nequiring him that 44 his friend... the 

bearer of that Letter have occasion to buy commodities 

on take up moneys that he will procure him the same and 

he wikk provide him the money or pay him by exchange. 3 
A letter of credit under the law merchant was enforceable by the bene- 
ficiary of such a letter notwithstanding that no consideration passed 
between the beneficiary and the issuer. The common law doctrine of 
consideration, as well as the old common Taw rule that choses in 
action were not assignable initially impeded the use of letters of 
credit.” 

During the early eighteenth century Lord Mansfield dealt with 
letters of credit in two celebrated cases of Pillans and Rose v. Van 
Mierop and Hopkins.” and Mason v. Hunt. © In Pillans v. Van Mierop, 
White, a merchant in Ireland, desired to draw a bill for acceptance by 
Pillans and Rose, the plaintiffs, in Rotterdam. In reply to this the 
plaintiffs required the credit to be confirmed by a reputable house 
in London as a condition for their acceptance of the bill. White named 


the defendants as the reputable house. The plaintiffs honoured White's 


draft and asked the defendants whether they would honour plaintiffs’ bills 


Gerard Malynes LEX MERCARTORIA at p. 76. 
Ames LECTURES ON LEGAL HISTORY at p. 210 (1913 ). 
(765) 29 /R Eo Rem LOoo. 
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to be drawn upon the credit of White. The defendants agreed to do so. 
Subsequently the plaintiffs drew on the defendants. In the meantime 
White became insolvent and the defendants gave notice to the plaintiffs 
and forbade them to draw upon them. The plaintiffs, nevertheless did so 
and the defendants refused to pay. In an action for breach of contract, 
the defendants pleaded that there was no consideration for their promise, 
such consideration as there was in fact being past consideration, since 
the plaintiffs had paid White before they even wrote to the defendants, 
much less before they received the defendants' promise. Lord Mansfield 
held 
This 48 fust the same thing as 44 White had drawn 

on Van Mierop and Hopkins, payable to the pkaintt ffs; it 

had been nothing to the plaintiffs whether Van Mierop 

and Co. had effects of White's in thetr hands, on not: 

44 they had accepted his bill. And this amounts to the 

same thing. "I wikl give the brke due honour", 44, 

An effect; -aceepting it... . Thts 44 an engagement 

"to accept the bill", 44 there was a necessity to accept 

4t; and to pay 4t when due": and they could not afteruards 

netnact. 

. . If there be no fnaud, it 1b a mere question of Law. 

The Law of merchants, and the Law of the Land, 4s the same: 

a wttness cannot be admitted, to prove the Law of merchants. 

We must consider 4t a potnt of Law. A nudum pactwn does not 

exist, in the usage and Law of merchants. 
In Mason v. Hunt, Vance purchased a quantity of prize-tobacco as a mer- 
chant in Dominica for the purpose of shipping it and so required to draw 
the necessary bills of exchange. The defendants agreed that Vance could 
draw bills at a fixed price per hogshead of tobacco payable to himself on 
condition that the bills of lading relating to the shipment were also 


presented with the bills drawn. Vance drew bills and endorsed them to the 


Tmu765) one aR matap. 1038. 
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plaintiff. The defendants refused to accept the bills when presented 
by the plaintiff as the tobacco was found to be much below the Stipulated 
value. Lord Mansfield held 


If one man, to give credit to another, makes an 
absolute promise to accept his bill, the drawer on any 
other person may show such promise upon the exchange, 
to get credit. But (and on this point the defendants 
4ucceeded) an agreement to accept is still but an agnee- 
ment, and 44 conditional and a third person takes the 
bikk knowing of the conditions annexed to the agnee- 
ment, he takes it subject to such conditions. ® 


In the United States in Carnagie v. Morrison, Bradford, the buyer 
requested from his bank a letter of credit, promising to cover the 
drafts on maturity. In response the bank sent a letter to him addressed 
to the defendants, the drawee bank in London. Bradford sent this letter 
to the plaintiffs, the seller. Subsequently, the defendants drawee 
bank wrote to the plaintiffs that the credit could not be granted. The 
plaintiffs, nevertheless, drew the bill of exchange on the defendants. 
The defendants refused to pay and argued that there was only a contract 
between them and Bradford that the former would give him credit, so that 
the plaintiffs were not a party to this and could not sue on it. Shaw 
C.J. held 

He (Bradford) had funds either in cash on credit with 

the defendants and entered into a contract with them to 

pay a sum of money gor hun to the plaintiffs. ... 

He gave the plaintiffs notice of what he had done and 

Sent them the instrument as authentic evidence of the 

fact. They assented to and affirmed it as an act done 

An their behak’ and gave the defendants notice thereos 

_ and conformable to the teuns of the Letter of credit 
drew their bills on the Letter of credit. The refusal 


to accept was a breach of the promtse thus made... . 
It would be vain to say that this promise was not made 
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for the benefit or (according to the teuns of some of 


the cases) for the interest of the plaintif4s.9 


In Russell v. Wiggin, the defendants through their agent in Boston issued, 


for the account of Breed, a letter of credit authorizing to draw on the 


defendants. Subsequently, Breed failed. The plaintiffs, relying on 


this letter had possession of certain drafts and sued the defendants 


on them. Story J. held 


The second question 4s: Whether a promise, contained 
An a Letter of credit, written by persons, who are to 
become the drawees of the bills drawn under Lt, promising 
to accept such bills when drawn, which Letter, although 
addressed to the persons, who are to be the drawers of the 
bills, 14 designed to be shoun to any and al person on 
persons whatsoever, to dnduce them to advance money on, 
and take the bills, when draun, will be an avaclable 
contract in gavon of the persons, to whom the Letter of 
eredit 44 shown, who advance money and take the bills on 
the faith thereof, on 44 void for want of prtvity between 
them and the person writing the Letter of eredit. : 


The second question 44 one, upon which, until I 
heard the present argument, I did not suppose, that 
any neak doubt could be natsed, as to the Law, either An 
England on America... 


IT have understood, and akways supposed, that... 
the party giving such a Letter, hekd himsels out to all 
persons, who should advance money on bills drawn under 
the same, and upon the facth thereof, as contracting 
with them an obligation to accept and pay the piles, 10 


In Comyn's DIGEST it is stated that 


9 
10 


A bikl of credit 44, when a merchant sends a Letter 
by a Servant on agent to another merchant, within the 
neakm, on in foretgn parts, whereby he desines him to 
give credit to the bearer for goods or money, to such a 
value. 


So he may give a general Letter of credit to all 
merchants on others, for all monies delivered to such 


(1841) 2 Met. (Mass.) 381. 
(ga 2m lmredemGassm OG, NO. 12, 4105, 
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a one, within such a time: and thereupon shakl be 
Liabke for all monies advanced to such an agent. !1 


Story defined a letter of credit as 


. . an open Letter of request, whereby one person 
(usuaeey a merchant or a banker) requests some other 
person on persons to advance moneys, or give credit, 
to a third person, named therein, for a certain 
amount, and promises that he wikl nepay the same to 
the person advancing the same, or accept bikes 
draun upon himsels, for the Like amount. It 
called a general Letter of credit, when it 1 
addressed to all merchants, on other persons tn 
general, requesting such advance to a third person; 
and it 44 called a special Letten of eredit, when 4t 
4h addressed to a particular person by name HE TUCBAANG 
him to make such advances to a third person. 


Ellinger refers to Story's definition as relating to an open letter of 

credit or clear credit and distinguishes it with the modern documentary 

credit or commercial letter of anatic © Sometimes Story's type of 

letter of credit is referred to as a traveller's letter of credit. /4 
As far as Anglo-American common law 17s pital the idea behind 

the letter of credit was received from the continent. It is stated 

that letters of credit were "an old institution of the continental 

commercial law, well understood as far back as the seventeenth Cea ade 

The continental writers dealt with what was described as the traveller's 

11 Comyn's DIGEST Fifth Edition Vol. V at p. 115 (1822). 

-12 STORY ON BILLS at para. 459 (1860 edition). 

13. E. P. Ellinger DOCUMENTARY LETTERS OF CREDIT (hereinafter cited as 

Ellinger DOCUMENTARY CREDIT) at p. 5 (1970). 


14. A. G Davis THE LAW RELATING TO GOMMERCIAL LETTERS OF CREDIT. Third 
Edition at p. 1 (1963). 


15 Omer F. Hershey "Letters of Credit" 32 Harvard Law Review 1 at 
p. 4 (1918). 
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letters of credit. Omer Hershey believes that on the continent the 
development of documentary credits was based on a simple theory that 

a promise made in course of a commercial undertaking was binding. 
According to him, as far as the French ‘law was concerned, there were 
two aspects to the letter of credit. As between the issuer of the 
letter and the applicant or correspondent, French law treated the 
letter as a species of mandate. As between the issuer of letter of 
credit and the holder or beneficiary, the transaction was treated as 
one of "opening of a credit". This latter concept was understood in 
continental banking as having been developed from the practice whereby 
the bank, did not make a loan (mutuum), but instead agreed to loan 

up to a certain amount within a certain time. This was described 

as a pactum de mutuo dando. '® Gluck has described pactum de mutuo 
dando in the following way: "Most civilians are agreed that the bare 
agreement to make a loan to another binds the promisor and gives rise to 
an action against him. . . . For according to Roman law a stipulatio 
de mutuo dando has actionable obligation. But today a bare agreement 


rela, 


is as efficacious as a Roman stipulation. Accordingly, this promise 


to make a loan was held to create a binding transaction under continental 


Taw. 
2 sO MODERN CREDITS 
It is generally believed that the modern commercial letter of 


16 Ibid., at pp. 5-6. 
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credit was well known by the second half of the nineteenth oerranane, 
In Morgan v. Lariviere, the French Government, as the buyer, requested 
a London bank to open a letter of credit in favour of a firm of arms 
manufacturers. The London bank wrote a letter of credit to the sellers 
indicating that a special credit for a:certain sum had been opened in 
their favour, and that this sum would be paid rateably as the goods were 
delivered upon receipt of certificates of acceptance issued by the 
French Ambassador. Lord Chancellor Cairns described this document as 
follows: 

Your Londships ane perfecthy famillar with this, 

which ocews every day in commerce: a credit 

opened with a particular house of business An favour 

of another house of business; genernakly a credit of 

that kind 4s, to use a mercantile phrase, ‘operated 

upon' by bekels of exchange being drawn upon the house 

which undertakes to give the credit; but a credit of 

that kind may be operated upon also by means of 

cheques, on 4t may be operated upon by simple demands, 


An any form, for the payment of the sum ie which 
credit has been undertaken to be given. 


3. VARIOUS THEORIES 


As for the theoretical basis of the letter of credit, the decisions 
from the common law countries allowed for a number of explanations. 
Before we briefly enumerate the various theories, it may be useful to 
state what was involved in the business transaction using a letter of 
credit. In simple terms, in a contract of sale of goods, a term of the 
contract stipulates that payment is to be effected by means of a letter 
of credit. In compliance with this term, the buyer approaches a reputable 
bank requesting that they issue a letter of credit in favour of the 


sellers. The buyer's request to the bank is done by a letter of request 





——————_-— 


18 Ellinger DOCUMENTARY CREDIT at p. 32. 
TOM c7 5 mleRen7aHoied24 at p, 432. 
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containing the conditions for the letter of credit. This tether 

requests the opening of the credit and the advising of the seller 

either directly by the bank or by the bank's agent at the seller's place 

of business. The letter of credit issued as a result contains an under- 

taking by the bank to the seller to accept drafts drawn under the credit 

in compliance with its conditions, which usually relate to the documents 

to accompany the drafts. 2° 
Ellinger has outlined various theories under the headings: 

classification solutions (eight Rear ee contractual solutions 

(four theories );°° and mercantile usage theory. 2° Ellinger argues 

that the banking practice of opening commercial letters of credit is 

uniform in the United States, Britain, France and Germany. "While 

there are certain differences in the words used in the banking forms of 

different bankers in different countries, the nature and effect of these 


24 


instruments are essentially the same." He also believes that the legal 


problems concerning documentary credits are solved in a uniform manner 


in all the above four jurisdictions. 


20 Ellinger DOCUMENTARY CREDIT at pp. 107-108. 


21 Under classification solutions are listed: (1) anticipatory 
acceptance theory; (2) guarantee theory; (3) contract for the 
benefit of a third party theory; (4) assignment theory; (5) no- 
vation theory; (6) agency theories; (7) estoppel and trust 
theories; and (8) abstract promise solution (used in Germany)-- 
ELLINGER DOCUMENTARY CREDIT at pp. 44-75. 


22 Under contractual solutions are listed: (1) seller's offer 
theory; (2) Mead's theory [W. A. Mead "Documentary Letters 
of Credit" 22 Columbia Law Review 297 at pp. 302-305 (1922) ]; 
(3) offer and acceptance theory; and (4) forbearance theory-- 
Ellinger DOCUMENTARY CREDIT at pp. 76-104. 


23 Ellinger DOCUMENTARY CREDIT at pp. 105-125. 
Coe DIdeyed ts pDeial 122. 


















re 
: am | 
coach fiber te JeoaP oti Ma RaBiet ines ane ie 
j : a 
FY i. ative 
1 ’ (+ iyi 
' 
6 64 seat ne ; 
- : ina 
Bebe) enol ‘fod not ral 
Tee E- iB 7 - Ftaat osnt : wor). 
. = 
wl An tg OT AR nd si said 
e Satrnu, sia “A br 
in - 
‘ 5 Pi V3 4 ia ni i 
. a Vie + ‘ i , 
4a¢ Viletseodds. oe ea unten 
3 ' apo \ preety col dog 
(haat i ae Wi AV¥e) f : 
is on c*| ' Te hi | ree vent td Ve 
ben, +. kel habe ok lad ioe eae in 
j ey’, 9 OD oe i? Che tz jonat Sup a 
i le iy Vor phat 6 Yo tense s19 


| Hie TA “ty tae thee Ah 
oat inf rad " ’ : qi a A i. if eu Z| iy ee es f de | bs a). hao ye 7 P an. ba 
it _— sé Cehhe a i 3. BA h , + 


; \ \ ‘i mi 
Pets Ty of ig s ‘igus ie te oy" ee | aft 
yedisiaes aR ah <i r¢ 4 
ae ES sidude. mi : 
= he 
A 9 4 Ne iy : fi Fi p SRE a1 : + 
: Pe 














24] 


We do not intend to analyze the theoretical basis of commercial 
letters of credit since it would go beyond the scopesof this study. 
Our concern is with documentary credits as a concept used as one method 
of payment in contracts involving international trade. It must be pointed 
out that the issue of a letter of credit now generally involves two 
transactions: the contract relating to sale, and the promise relating 
to the letter of credit. "The essential feature of a documentary credit 
is that the banker promises to place the seller in funds against the 


tender of certain documents of title."22 


4. CLASSIFICATIONS 


From a legal point of view commercial letters of credit have been 
classed as revocable or irrevocable credits, confirmed or unconfirmed 
credits,¢5 and transferable credits.¢/ The International Chamber of 
Commerce has codified widely accepted rules relating to documentary 
credits developed in banking usage, first at its Amsterdam Congress in 
1929, revised again at its Vienna and Lisbon Congresses in 1933 and 1945 


respectively and then the 1962 Revision@® and recently the 1974 version. 


4.1 Revocable or Irrevocable Credits 


COU UDI Ge, edie! halos 


cope LUVd iaatepp aG- 15. 
Also, see Davis op. cit. at pp. 33-43; H. C. Gutteridge and M. Megrah 
THE LAW OF BANKERS' COMMERCIAL CREDITS Fourth Edition at pp. 9-11 
(1968) and Boris Kozolchyk COMMERCIAL LETTERS OF CREDIT IN THE 
AMERICAS at pp. 20-21; 369-415; 461-463 (1966). 


27 Ellinger DOCUMENTARY CREDIT at pp. 17-20. Also, see Gutteridae and 
Megrah op. cit. at pp. 11-12 and Kozolchyk op. cit. at p. 28. 


cOshpedey tent isemannaiet CC's: Stake 017 Malwop Otci tierati pp. 16217. 
Also, see Ellinger DOCUMENTARY CREDIT at p. 359 (UCP (1962 Revision)). 
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The Uniform Customs and Practice for Documentary Credits--UCP 


29) 


(1974 Revision [Appendix C] in Article 1 provides: 


a. Credits may be either 
(4) nevocable, or 
(ii) 4nevocable. 


b. Ack credits, therefore, should clearky indicate 
whether they are nevocabke or innevocable. 


c. In the absence of such Andication the enedit shakl 
be deemed to be revocable. 


In Article 2 of the 1974 UCP revocable credit is defined as: 


A nevocable credit may be amended or cancelled at 
any moment without prton notice to the beneficiary. 
Howeven, the 4ssuing bank ts bound to rekmburse a branch 
on other bank to which such a credit has been transmitted 
and made available for payment, acceptance on negotiation, 
for any payment, acceptance or negotiation complying with 
the terms and conditions of the credit and any amendments 
hecetved up to the time of payment, acceptance or neqgotia- 
tion made by such branch or other bank prtor £9 necetpt by 
4t of notice of amendment on of cancellation. 


Article 3 of the 1974 UCP defines irrevocable credit as: 


a. An t4anevocable credit constitutes a definite under- 
takeing of the issuing bank, provided that the terms 
and conditions of the credit are complied with: 


29 ICC Publication 290--1974 REVISION OF UNIFORM CUSTOMS AND PRACTICE 
FOR DOCUMENTARY CREDITS (hereinafter cited as 1974 UCP) effective 
October 1, 1975--76 Lloyd's Maritime Commercial Law Quarterly 
l5eat pp elib-2c. 


30 UCP 1974 at p. 16. 
But cf. Article 1 of UCP (1962 Revision)--Ellinger DOCUMENTARY 


CREDIT at p. 360. 


Slee UGR (4a dts pel OF 
But cf. Article 2, and also Article 38 of UCP (1962 Revision). 
Article 38--the validity of a revocable credit, if no date is 
Stipulated will be considered to have expired 6 months from the 
date of thenotification sent to the beneficiary by the bank with 
which the credit is available--Ellinger DOCUMENTARY CREDIT at 
Dpeeooa dnd O67. 
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(4) to pay, on that payment will be made, if 
the eredit provides for payment, whether 
against a draft on not; 


(i) to accept drafts if the credit provides for 
acceptance by the t4ssuing bank on to be 
nesponsible for their acceptance and payment 
at maturity 44 the credit provides for the 
acceptance of drafts dram on the applicant 
for the credit on any other drawee specified 
An the credit; 


(4it) to purchase/negotiate, without recourse to 
drawers and/on bona {ide holders, drafts 
diuawn by the benefictary, at sight or at a 
tenon, on the applicant for the credit on on 
any other drawee spectfied in the credit, on 
to provide for purtchase/negotiation by another 
bank, 44 the eredit provides for purchase/ 
negotiation. 


ec. Such undertakings can netther be amended nor cancelled 
without the agreement of all parties thereto. Partial 
acceptance of amendments 44 not eggective without the 
agreement of all parties thereto. 3 


4.2 Confirmed or Unconfirmed Credits 


As for confirmed or unconfirmed credits, Article 3 of 1974 UCP 


states: 


b, An dnnevocable credit may be advised to a beneficiary 
Aluough another bank (the advising bank). without 
engagement on the part of that bank, but when an 
Assuing bank authorises on requests another bank to 
confvun 4t& imnevocable eredit. and the latter does 
So, Such conftunation constitutes a definite under- 
taking of the confirming bank ‘in addition to the 
undertaking of the tssuing bank, provided that the 
terms and conditions of the credit are complied with: 


(4) to pay, 4 the credit 4% payable at its own 
counters, whether against a.dragt on not, or 


32 UCP 1974 at pp. 16-17. . 
But cf. Article 3 of UCP (1962 Revision)-- Ellinger DOCUMENTARY 


CREDIT ate ppc oU=o0 1, 
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that payment wikk be made 4{ the cnedit 
provides for payment elsewhere; 


— 


(44) to accept drafts 46 the credit provides for 
acceptance by the confining bank, at 4 
own counters, or to be nesponsiblLe for therr 
acceptance and payment at maturity 44 the 
ernedit provides fon the acceptance of druagts 
drawn on the applicant for the credit of any 
other drawee specified in the credit; 


— 


to purchase/negotiate, without necourse to 
drawers and/or bona fide holders, drafts 

drawn by the benefictary, at sight on at a 
tenon, on the 4ssutng bank, on on the applicant 
for the credit on on any other drawee specisied 
An the enedit, 44 the credit provides for 
purchase/negotiation. 33 


(LiL 


Article 4 of 1974 UCP elaborates the rules applying to confirmed 


credits by stating: 


33 


34 


a. When an As4suing bank Anstructs a bank by cable, tele- 
gram on telex to advise a credit, and intends the mark 
congvunation to be the operative credit Anstrument, the 
cable, telegram on telex must state that the credit 
will only be effective on necetpt of such mack conpir- 
mation. In thts event, the tssutng bank must send the 
operative credit instrument (matl confvunation) and 
any subsequent amendments to the credit to the bene- 
fictary thrugh the advising bank. 


b. The issuing bank will be responsible for any conse- 
quences arising from ts fatlure to follow the procedure 
Set out in the preceding paragraph. 


Cc. Unless a cable, telegnam on telex states "detartkhs to 
follow" {or words of simcLan effect), on states that 
the mate confiunation 4s to be the operative credit 
Anstrunent, the cable, telegram on telex wll be 
deemed to be the operative credit instrument and the 
Assuing bank need not send the matl cong§iunation to 
the advising bank. 


UCR 19 /4eae Op eto= 1/3 
But cf. Article 3 of UCP (1962 Revision)--Ellinger DOCUMENTARY 
CREDIT at pp. 360-361. 


UCP NO 74s a ei lcs 
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Article 46 of 1974 UCP describes transferable credit as follows: 


a. 


A transferable credit is a credit under which the 
beneficiary has the right to give instructions to 
the bank called upon to effect payment on acceptance 
on to any bank entitled to effect negotiation to 
make the eredit avatlable in whole on in part to one 
on mone third parties (second beneficiaries). 


The bank requested to effect the transfer, whether it 
has confiuned the eredit on not, shall be under no 
obhLigation to effect such transfer except to the 
extent and in the manner expressly consented to by 
Such bank, and until such bank's charges in nespect 
of transfer are patd. 


Bank changes in respect of transfers are payable by 
the 44st benefictary unless othemise spectfied. 


A credit can be transferred onky 46 it 48 expressly 
designated as "tnansferabLe" by the 4ssuing bank. 

Teams such as "divisible", "<nactionable", "assignable", 
and "transmisstblLe" add nothing to the meaning of 

the teu "transferable" and shall not be used. 


A transferable credit can be transferred onee onky. 
Fractions of a transferable credit (not exceeding 
dn the aggregate the amount of the credit) can be 
transferred separately, provided partial shipments 
ane not prohibited, and the aggregate of such 

trans fers will be considered as constituting only 
one transfer of the credit. The credit can be 
cnans fered only on the terms and conditions spect- 
fied in the onrtginal credit, with the exception of 
the amount of the credit, of any untt prices stated 
therein, and of the pertod of validity or period 
for shipment, any or all of which may be reduced 
on curtarcted. 


Additionally, the name of the first beneficiary 
can be substituted for that of the applicant for the 
enedit, but 44 the name of the appLicant for the 
eredit 45 spectfically required by the original credit 
to appear tn any document other than the <nvotee, such 
Aequinement must be fulsilled. 


The f414t benefictary has the night to substitute his 
own Anvoices for those of the second beneficiary, for 
amounts not tn excess of the original amount stipulated 
dn the credit and for the oniginal untt prices 46 stt- 
pulated in the credit, and upon such substitution of 
Anvotces the fit beneficiary can draw under the 
credit for the difference, 44 any, between his 
Anvoices and second benefictary's invoices. When a 
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credit has been trans hevred and the first benesiciary 
4s to Supply hts own tnvotices in exchange for the 
Second beneficiary's invoices but fails to do s0 on 
f4rst4 demand, the paying, accepting or negotiating 
bank has the might to deliver to the issuing bank the 
documents received under the credit, including the 
Second beneficiary's Anvoices, without further nespon- 
bibsihtty to the fit beneficiary. 


g. The first beneficiary of a trnsfermble credit can 
trans fer the enedit to a second beneficiary in the 
Same countty or 4n another country unless the credit 
Specrficakly states othewise. The first beneficiary 
Shak have the right to request that payment on 
negotiations be effected to the second beneficiary 
at the place to which the credit has been transfered, 
up to and inckuding the expiny date of the original 
enedit, and without prejudice to the 44st benefictary's 
night subsequently to substitute his own invoices for 
those of the second beneficiary and to claim any 
difference due to hin. 


Also, Articie 47 of 1974 UCP indicates that. the “fact that a credit is 


not stated to be transferable shall not affect the beneficiary's rights 


to assign the proceeds of such credit in accordance with the provisions 


of the applicable law." 


Sh) 


36 


36 


5. UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY 
CREDITS (1962 REVISION) 


The UCP defines "documentary credit(s)" or "credit(s)" as 


- . any arrangement, however named or desercbed, 
whereby a bank (the tssutng bank), acting at the nequest 
and in accordance with the instructions Of a customer 
(the applicant for the credit), 4s to make payment to or 
to the onder of a third party (the benefictarty), or 45 to 
pay, accept on negotiate bills of exchange (dragts) drawn 
by the beneficiary, on authorises such payments to be made 


UGPLIO/d do tsppiac/-co. 
But cf. Article 46 of UCP (1962 Revision)--Ellinger DOCUMENTARY 
CREDIT at pp. 368-369. 


UGE O7aed tape 28. 
































ARS 
et 
een | Qui VANER gt hi. bath 
Wey Ae Sahn ys fh Secon 
ae A, ou my Bah He at ie PM 
re ee Ve BP ta Or te 
Ve iyi iA Bd) i) eee ee 2 
WO. tabaci? “Sr, ok Rie Reiss eer 
. \. 2eA ail ivf ,¢3> 0a ‘yak ok anand dan 
"sey \= atl) Ree BRS tk, Male 


Lizawhabre® ads saabpina. ya ut” e 
rd of 13 o0 0). <) eee re duh AD) AT, .s 
biti Vey ar ih “Saad = 
mel (8 1 oh SITS yang dad 
1S Nbntthe a AG ieae ae eet re < 
as “Sep e. tel--naihS Shin a te hg 
hott SAP nel 5 Ae nada ak Sa | 
. Ost bi. OO 


ra 
a ab agen See 

ia An Siipe aged SA aie . 
i) oo $n ao mee} ; a “ 


het Zi sah pana = 4 ; : 
PN ae 3 Oe UY statis oat 
. 

‘dmeateqeys od of Deteds 20m 


) dave Wy theeog Sy pre ee Ors 
at sidsa?iqgs aif tay 


Yj i of (ty Fale 2 t/ Li se : 
i sats <7 ‘gang 


~t if ae ‘piel gv” rod? fab $: aff 


ad Qo ba hunny pet > nsrthcalene DQM a a 

0 ee re a ee age 
AONE ATS a, ae We K it na) pci tt val er 

ye AEG gel: Ben WO t : ashy Me 


oS er Mts avr win cee ; 
i sot ‘ay Sri aly in , 


wan aban "ath 9 








247 


on Auch drafts to be paid, accepted on negotiated by 
another bank, against stipulated documents and 37 
compliance with stipukated terms and conditions. 
Also, UCP provides that "credits, by their nature, are separate trans- 
actions from the sales or other contracts on which they may be based 
and banks are in no way concerned with or bound by such contracts. "8 
There is also this provision under the UCP that "credit instructions 
and the credits themselves must be complete and precise and, in order 
to guard against confusion and misunderstanding, issuing banks should 
discourage any attempt by the applicant for the credit to include 
excessive detail."°9 Also, the UCP provides that "a beneficiary can 
in no case avail himself of the contractual relationships existing 
between banks or between the applicant for the credit and the issuing 
bank. "40 It should be mentioned that as of December 1967 the 1962 UCP 
has been adhered to by banks collectively in some 153 countries, while 
in another 20 countries individual banks have also adopted them.” 
It is stated that the "framework and the wording" of the UCP 
42 


(1962 Revision) "have been dictated by the practical demands of business." 


Under the second part--titled "Liabilities and Responsibilities"--the 





37 Ellinger DOCUMENTARY CREDIT at p. 359 
Also, see UCP 1974 at p. 15. 


38 Idem. 


39 Ellinger DOCUMENTARY CREDIT pp. 359-360. 
Piso smseceuChmlov4c00, eClleea lls mio. 


40 Ellinger DOCUMENTARY CREDIT at p. 360. 
DISOSsSeOnUCeI G/40Q00. Clu duipomlos 


4)Arrederic fisemann alCG.stStake). 23.5 op. cit. at pp. 26-27. 
a2 ER bide atepe 
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essential aspects of documentary credits is well described as an 
Operation in which all the parties concerned deal in documents and not 


a2 In the third part--"Documents"--the conditions 


in goods (Article 8). 
which the various documents enumerated, such as bills of lading, insurance 
documents, commercial invoices and certificate of origin, have to fulfill 


44 


are outlined. Also, in this part a "clean" shipping document "is one 


which bears no superimposed clause or notation which expressly declares 
a defective condition of the goods and/or packaging" (Article ene 
In the fourth part--"Miscellaneous Provisions"-- the UCP (1962 Revision) 
deals with expressions ‘like "as soon as possible", "prompt", “about", 
"circa", as well. as the interpretation of date terms, of validity and 
expiry, and the position of "partial" shipments." 
It is clear from the foregoing that the UCP (1962 Revision) 
establishes the basic principle that it is the duty of the applicant for 
credit to give complete and precise instruction to the issuing bank. It 
also provides for the second basic principle that the banks duty to 
comply strictly with the terms and conditions of the credit when taking 
up the documents. Another principle that UCP stresses is that the 


documentary credit is a separate undertaking from the basic sales or 


other contract. It should also be mentioned that in order (for the banks 


43 Ellinger DOCUMENTARY CREDIT at p. 361. 
BiSOyesece Gumi ovos0D eel Leeat sean o. 


44 Ellinger DOCUMENTARY CREDIT at p. 363. 
Bl SOpeseccaUCtmml O/450D.g Cl le AuaDomc0. 


45 Ellinger DOCUMENTARY CREDIT at p. 363. 
Also sSCOmUC Hm Oy 2.00.) Git.sd Uapeuele 


46 Ellinger DOCUMENTARY CREDIT at pp. 366-368. 
AlSOs Sec UCENI974 Op. Cltssat’ DD. 24-20, 





Ne 


eens oe Ait ot eft emi i 94 

on. 2a» abwecie ) Ar rer ented acetyl sxeaneg ws Thea 
nats Pande. “sit? enema’ <eSay bev ia oi? -ol ” (8 ie 
carat  pltinl ty 2) MA oa cout ele a aria ibis : 
ofa? of ave cfr to cf0el iow i Ser TSP oaeeee all 


bey ae “oe . , Sri, SOF iT ark nd * vont tua, - 










en ( ook yf Aging Piven lta to ene ResoQarieque aa aneed otf 
1. (Loken): “aatgansad ih, eae Hykt) Fo nots fives itostsios 4 
ee ete Daan =-te9 dtiuot sag at > We 
phar | itaes Sao dane i enoragetgke waly afeab. 


wee wig ay eherraiienk 54h en Thaw as “eantgts | 
f oe 
he quitheog, oft Bas Uta i> : 
tt 


: : 7 - al 
pay Gt tl aiky otek yatcaedomld: hes, ee Pe Se ee it 


; ras ’ : re fu "7h ge i- ofspraaiey teeg i ‘vode hidates aa 
ot ~oltweden! oo aiee aatanes ovte of, rine: 


iar | | a 
(fi4!.odtas aes obchejeg heath BRanep eta, ie? asbiveds gots ; 
iN eats Thiet Atay eT ni yg ct) bute glans an 


fi, Ae a altall vee Ep ea i, toa CO ae 
sf Pa ‘qf 8007 2 ay Sao ts of a iberxo ae [ 


; oe 
elrgit «le alii) “abp 2) er Paik fy Te ae jee +4) Orta tunic DI bai tee: nate: ~ : 
7 ia rt. | “% vy pat = = aa) y 








pare 


nes me _ 


athe ome am). HAT Kh sent tt: a ee 
oe er ane 1 
My “ a ee apbltedyier, 


ne 


249 


in the countries adhering to the UCP (1962 Revision)) to give effect to 
the General Provision of the UCP (1962 Revision)--"These provisions 

and definitions and the following articles apply to all documentary 
credits and are binding upon all parties thereto unless otherwise 
expressly agreed"--a statement has to be included in the request being | 
made by the applicant for credit as well as in the letter of credit 
itself. In this way the UCP becomes a term in the contract governing 


the transactions. 
6. EL NASR CASE 


A recent decision of the English Court of Appeal in W. J. Allan 


& Co. Ltd. v. El Nasr Export & Import Co. clearly touched the important 


principles applying to documentary credits. Lord Denning explained 
banker's commercial credit in this way: 


Thts 45 a typical case of the use of conmercial Letters 
of credit. Here we have a seller of coffee tn Kenya. 
He sekls 1t to a buyert tn Tanzania. That buyer reseres 
to a second buyer in Spatn. 


The Kenyan seller is not willing to part with the 
goods on the documents nelating to them unless he 4s 
assured of payment. So, he stipulates with his Tanzanian 
buyer that payment ts to be made by "confvuned Uvievocable 
ketter of enedit". . . . That means that the Tanzanian 
buyer must establish tn favour of the Kenyan seller a 
Letter of credit by which a banker promises to pay the 
price--or to accept drafts fon the prtee--in exchange 
for the shipping documents nelating to the goods, for 
example, the bikl of Lading, invotce and so forth. The 
Letter of credit must be trrevocable. . . . The Letter 
of credit must, in addition, be "confiuned". That 4s to 

pay, 4t must be congsrumned by a banker who ts readily 
accessible to the seller (that 44, in Natrobi or Dar es 
Salaam): because the seller wants to be able to go to 
such a banker and get payment against documents. .. . 


The Tanzanian buyer did not himsels go to hts oun 
banker to establish the credit. He sold the coffee to 
a Spanish buyer and stipulated that the Spanish buyer 
edtablish a "transferable" Letter of credit in his 
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favour. The intention of the Tanzanian buyer was, 

of course, to transfer s0 much of it as was NECCASANY 
to meet his obligations to the Kenyan seller. The 
Spanish buyer then went to his bank in Madrid. . . 

The Madrid bank were the "issuing bank" and, by “s4suing 
the Letter of credit, they gave their promise to honour 
At in exchange for documents in accordance with its 
Lens. 


The Tanzantan buyer, aued with that credit Krom 
the Madrid bank, went to his oun bank in Dar es Salaam 
and told them that he wantea to "transfer" to the Kenyan 
seller 50 much of 4t as was necessary to meet his obli- 
gations to the Kenyan seller. He also asked them to 
“ONE Bee. 


The Tanzanian bank then issued their confinmation 
to the Kenyan seller. They were the "congvuning" bank. 
By 4t they promised to pay the Kenyan seller the price 
of the goods against delivery of documents. . 


These promises by the issuing banker and by the 
confvuning banker are, of COU, enforceable against 
the bank by the sellen.4 


It is clear that Lord Denning thought that the credit is enforce- 
able against the banks by the seller and this is also the position of 
the commercial community--since this is crucial to the operation of the 
commercial letter of credit. It should be pointed out that certain 
questions that have caused problems in the past, such as whether payment 
by banker's credit is conditional or absolute, were definitively answered 
in the El Nasr case. In the court below, Orr J. stated 


I neach this conclusion as a matter of principle because 
4k seems to me wrong that the primary obligation of the 
buyer to pay the price should be treated as extingurshed 
unless there 4s some clear indication that both parties 
40 antended, and it seems to me that the provision for 
payment by way of Letter of credit, which ts an wrange- 
ment not for the benegit of the seller alone, but of both 
parties, falls far short of any such indication, and as 
far as authority goes, I think that on the whole the 
balance of such authority as there is favowrts the same 





47 (1972) 2 Q.B. 189 at pp. 207-208. 
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view. I therefore hokd that in the present case 
the buyers' obligation to pay the price continued 48 
to subsist noturthstanding the opening of the credit. 


On the other hand, Lord Denning expressed himself by observing: 


I am of the opinion that in the ordinary way, when 
the contract of sale stipulates fon payment to be made 
by confirmed <revocable Letter of credit, then, when 
the Letter of credit is issued and accepted by the 
Sekler, 4t operates as conditional payment of the 
price. It does not operate as absolute payment.*9 


It should be pointed out that the writers also hold that payment is 


conditional payment. °° 


Another question usually posed concerns what Ellinger has descri- 


bed as the nature of buyer's duty to procure the opening of the credit. °! 


Ellinger states: 


It 18 tae that the making of the contract of sale 
precedes the opening of the mevocable credit. 

The contract of sale, however, tmposes on the buyer 
a duty to procure an revocable credit, and this 
obkigation of the buyer 44 a condition precedent 

to the seller's duty to pergonn his bargain. Until 
the 4uevocable credit neaches the hands of the 
Aelkler, he 46 under no duty to perform. . . . The 
commencement of the smevocabslity of the Letter of 
credtt and the maturity of the sekler's obligation 
to pergonn the contract of sale ane thus simultaneous. 


In Trans Trust S.P.R.L. v. Danubian Trading Co. Ltd. there were contracts 
AGe=(197))) | Eboyds Rep. -40l at ps 419. 
See LO] cymes ecemate Dewees 
50 Ellinger DOCUMENTARY CREDIT at pp. 138 et seq. 
See also, Gutteridge and Megrah op. cit. at p. 33. Davis cp. cit. 
at p. 48; Cheshire and Fifoot LAW OF CONTRACT 8th Edition at 


Hre4oomloy oe) earae CHL Yo ON CONTRACISevardscedition Volwec ot 
pp. 226-227 (1968). 


51 Ellinger DOCUMENTARY CREDIT at pp. 131-136. 
52 Ellinger DOCUMENTARY CREDIT at p. 89. 


ae 
64 bf Sah 
‘i ve a 
sa res 
, ie fe \ } 
‘Ata A 
‘ 
7 ftv 
* 
4 
i fy 
4 
i } ' 
{ : 
id ‘ 


adnan, ito} exited’ oi fn Soe 
route to *yteuh sielpeeienieas Woes 109 | 
MAS ibs ay Spee 71¢ 7 
at ha / 3) Care » aiart Bh SATIS a5" ec 
ME CI eta Sie bAioay vai soos 31 og 
YF 
fs ost ueh ele. Sael>: Siam vatirtog aa bfuorle 4 


! ; wit Aiea 
pte.) 2 Pe PRE | Gee Ha 























i vi ree i: aoe " biel 

iv 7 ] 7 A aah } 7 ; | 

; i : wnhis Dee _ 

od beet: Ceiba vend Sue 
pileny 7 Ad SHA sie ray ans eee 


. 08 5 naan Tenors tbnos 

| ; : 
en "rettonA af 
1) wer 2 eepd te sud es Set 26 bad. 4 


2agude seat tt9 a 

» ok Sed sunk 4) x 
\> qeaggs cat schosaagy 
| Songun Bat 


eens Ge ° 
b ip sateaie 63 Whetee 
) yo ba iT acne ag t i) +e 
1. pal 2' acta’ SAR SF 3 - 


»Mnnovaniie ones 
ghia a> of ASSSo8 


® * 
« a i "i 
La ith ae 


oan 


hats deh «ad oa 
bey vats AN 3 Serve Sy aM ve 
a igo vid Fo Rohs vole 
‘4 » AURAD y AN tailed AG ally y= ; 


1.j 2 im: 





zm 
bal rw x a 


eet een aaa 4b 


4 is [da “Aas ato! tf. a 
Maas Ate | bihon 


pg thant saat na 
o) | 


5 he ol? 


or _ 


252 


made to sell steel and the plaintiff sellers, sued for damages for 
failure by the buyers to procure the necessary credit. In a judgment 
in favour of the sellers, Denning L.J. (as he then was) said: 


What is the Legal position of such a stipulation? 
Sometumes 4€ 45 a condition precedent to the formation 

of a contruct, that 44, 4t 4 a condition which must 

be fulfilled before any contract 4s concluded at all. 

In those cases the stipulation "subject to the opening 

of a Letter of credit" 44 rather Like a stipulation 
"Subject to contract". 14 no credit 4s provided, there 
4s no contract between the parties. In other cases a 
contract 44 concluded and the stipulation fon a credit 

4h a condition which is an essentiak teu of the contract. 
In those cases the provision of the credit 45 a condition 
precedent, not to the formation of a contract, but to the 
obligation of the seller to deliver the goods. If the 
buyer fails to provide the eredit, the seller can treat 
himself as discharged from any further performance of 

the contract and can sue the buyer for damages for not 
proviatng the credit. : 


It 44 chear that the stipulation for a credit was not a 

condition precedent to the formation of any contract 

at akk. 14 was a condition which was an essentiak term 

of a contract actually made. 

It should be mentioned that for Ellinger to state that the seller 
is under no duties ordinarily until the buyer's credit is opened, it 
would be essential to hold that the opening of the credit has to be a 
condition precedent that does not negative the existence of the contract, 
but suspends the seller's duties under the contract until it is met. 

As Ellinger regards the contract of sale preceding the opening of the 
credit, he would seem to clearly disagree with Lord Denning's position 
that sometimes it is a condition precedent to the formation of the 


contract of sale itself. Similarly, Ellinger's position would seem 


also to conflict with Lord Denning's other example quoted above. It is 


53 (1952) 1 Lloyds Rep. 342 at pp. 355-356. 
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clear that Trans Trust S.P.R.L. v. Danubian Trading Co. Ltd. is not a 
case of suspensive condition. In fact the judgment of the English Court 
of Appeal supports the view that the buyer's duty to open the credit 

is not a suspensive condition but usually an ordinary essential term 

of the contract of sale. 

Another question relates to the waiver by one party of his strict 
rights under the contract of sale or the credit itself. It is clear, 
according to Panoutsos v. Raymond Corp. of New York,> that the seller 
can waive his right under to a credit in strict conformity with the 
contract of sale.’ In that case, a flour buyer was required to open a 
confirmed credit in New York. Although the credit opened was unconfirmed, 
the sellers shipped the flour to a Greek buyer and also obtained an 
extension of time for shipment. The English Court of Appeal held 
that the sellers had waived their rights to a credit that was confirmed. 
They accepted the buyer's contention that "the sellers were entitled to 
insist upon the performance of the condition, but that having waived 
its performance hitherto, they must give reasonable notice to the 
buyer of their intention to insist upon its performance in the future 


n9D Ty 


so as to give him an opportunity of putting the credit right. 
Enrico Furst & Co. v. W. E. Fischer Ltd., the plaintiff buyers had 

opened a credit for the purchase of piping, but this did not conform to 
the sale contract of being open and dremel in London. The defendant 
sellers ignored this and obtained an extension of time for the credit. 
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Diplock J. observed that "it seems to me to be a classic case of 


waiver indistinguishable . . . from the decision in Panoutsos v. 


Raymond Hadley Corp. of New York. "°° 


In Soproma S.P.A. v. Marine & Animal By-Products Corp., where 


the sellers acted on the non-confirmed credit, McNair J. expressed 
himself in this way: 


In my judgment, by 450 acting, the sellers must 

be taken to have accepted the position that their 
Letters of credit were in order and, not having at 

any time given notice to the buyers that they required 
Letters of credit in strict conforuntty with the contract, 
they are preckuded (whether the matter is put as waiver, 
vartation on estoppel) g20m now Sai that the Letters 
of credit were not in order. 


In the El Nasr case, the credit had been opened in the wrong 


currency and the buyer was therefore in breach, but the Court of Appeal 


Me 
held that the sellers had waived their right.°° Lord Denning further 


observed: 


I know that 4t has been suggested in some quarters 
that there must be detriment. But I can find no 
Support for 4t in the authorities cited by the judge. 
The nearest approach to 4t 4s the statement of 
Viscount Simonds in the Took Metal case [1955] 1 
WLR. 761, 764, that the other must have been Led 
"to alter mrs posrtion," which was adopted by Lord 
Hodson in Afayt v. R.T. Batscoe ieee Ltd. [1964] 
TW.L.R. 1326, 1330. But that only means that he 
must have been Led to act dg sberently i4om what he 
otherwise would have done. 


56 (1960) 2 Lloyds Rep. 340 at p. 348. 
57 (1966) 1 Lloyds Rep. 367 at p. 386. 


58 (1972) 2.Q.B. at p. 212 (Lord Denning M.R.) and p. 218 (Megaw 
Raia’ 
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During the judgment he carefully reviewed the authorities and expounded 
on what he considered the equitable doctrine to be and concluded that: 

In none of these cases does the party who acts on the 

belies sugger any detriment. It is not a detriment, but 

a benefit to him, to have an extension of time on to pay 

Less, on as the case may be. Nevertheless, he has con- 

ducted his affairs on the basis-that he has that benefit 

and 4t would not be equitable now to deprive him of it.60 

On the other hand, many have found the English law in this area 
to be hardly satisfactory. Lord Hailsham has recently indicated that: 
"The time may soon come when the whole sequences of cases based on 
promissory estoppel since the War beginning with Central London Property 
Trust Ltd. v. High Trees House Ltd. . . . may need to be reviewed and 
reduced to a coherent body of doctrine by the courts. "©! 

Omer Hershey had as early as 1918 carried out a thoughtful 
analysis of the law so as to find a legal basis on which uniformity could 
be developed. He had noted that progress on the subject was hindered, 
if not warped, on the European continent by preconceptions, emerging from 
the law of contract, which led to the characterization of the letter of 
credit promise as arising from the contract of mandatum. Similarly, 
Anglo-American efforts encountered problems in trying to fit the letter 
of credit promise into contract law, because as mentioned previously, 


62 Both Omer 


of the absence of privity, as well as consideration. 
Hershey and Herman Finkelste ine? had advocated the acceptance of the 


letter of credit as a "mercantile speciality". 


60 Idem. 


Gl Woodhouse AS Ge israel Cocoa Ltd. S.A. v. Nigerian Produce Marketing 
co Lee, OC ee Teer Oe TE 


Oc iersneyedPmciu. abu pp. o et. Seq: 
63 Herman Finkelstein LEGAL ASPECTS OF COMMERCIAL LETTERS OF CREDIT (1930). 
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Boris Kozolchyk, after reviewing the various ‘theories, states 
that the legal nature of the commercial letter of credit can best 
be understood if viewed in the light of a formal legal transaction. 
Accordingly, he concludes: 


The mevocable Letter of credit can therefore be 

said to be a mercantile speciality embodying a formal 
monetary promise. The degree of moneyness of this promise 
depends on factors such as the type of Letter of credit, 
the stage of the transaction, the type of defense raised, 
and 40 on. Accordingly, the commercial Letter of credit 
may be defined as a fonnal and certain promise embodying 
an abstract obligation to accept a draft on demand for 
payment upon Literak compliance with its tens. Hence, 
the commercial Letter of credit does not belong in the 
realm of simple contract Law but squarely uxthin the 
frekd of negotiable instruments, despite the fact that 
4th promise may not necessarily meet the requirements of 
unconditionatity Log negotiable instruments Law] as 
specified in certain jurisdictions. &4 


6. 1974 UNIFORM CUSTOMS AND PRACTICE OF 
DOCUMENTARY CREDIT 


As indicated previously the International Chamber of Commerce's 


work in this field has been one of a continuing nature. Accordingly, 


it had undertaken to revise the text of the UCP (1962 Revision). It 
entrusted the task to the ICC Commission on Banking Techniques and 


= The ICC Commission in turn appointed a Working Party 


Practice. 
which made draft proposals to it. The general lines of the complete 
draft revision were adopted by the ICC Commission at its meeting on 


Ist February 1974.6 


It should be mentioned that draft was prepared 
G4 ROZ0lChyKeOD cit. at p. 599. 

65 U.N. Doc. A/CN.9/89/Conf.1 at p. 1 

66 Idem. 
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after taking into consideration the comments that were submitted on 
earlier proposals for revisions. These comments came from, not only 
the National Committees of ICC, but also through the auspices of the 
United Nations from Chambers of Commerce of the socialist countries 
and from countries not represented in ICC. 
The explanation given for the revision has been described as 
follows: 


Sinee 1962, however, there have been mafor--and 
unstabrlizing--changes in international commercial practices 
and transport technology. Traditional break-bulk cargo 
handling and single mode carriage of goods have met 
Ancneasing competition from the newer techniques of 
contatnertsed cargo (and other forms of unit Load), 
and from the resultant development of through, doer-~ 
to-door multi-modak transport. Terms of sake have 
consequentky moved away from the traditional bases 
04 F.0.B. and C.1.F. Further, the very success of 
the ICC code and ts gkobal application--by the banks 
0f 175 countrtes--have resulted in differences of 
outhook and understanding which have mlitated against 
untforn Anterpretation. 


So the ICC has revised and updated the code to 

enable 4t to meet the day-to-day needs of international 

tude and its finance. ©/ 

The 1974 Uniform Customs and Practice for Documentary Credits 
[Appendix C] contains a number of changes, along with some substantive 
amendments to the UCP (1962 Revision). It should be mentioned that 
a number of new articles takes particular note of the impact of the 
expansion of combined and containerised transport. Article 19 (b) 
(iii) of 1974 UCP provides that unless otherwise specified in the 


68 


credit, a Container Bill of Lading is acceptable. Article 17 


67 B. S. Wheble "Documentary Credits--The International Chamber of 
Commerce Code of Practice" 1976 Lloyd's Maritime Commercial Law 
Quarterly 8 at p. 9. 


6S UCP a9 /4eatapeec|. 
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of 1974 UCP permits, unless otherwise specified in the credit, the 


acceptance of the customary “said by shipper to contain" or "Shipper's 


load and count" type of contents clause.” 


Multi-modak transport and the multi-modal transport 
document ane abso post-1962 developments-- and have 
therefore caused uncertainty in documentary credit 
practice. The basis of multi-modal transport 14 that 
one Legal entity--called a Combined Transport Operator 
(CT0)--artanges, and accepts Liabikhity for the perfor- 
mance of, the whole door-to-door movement and accepts 
Liability fon Loss on damage throughout the whole 
transport; and evidences all this by tssuing a carrt(enr- 
type document usually referred to as a "Combined 
Transport Document". There 46 at present no inter- 
nationak convention to give a known Legal status 

to such a document, on to govern this Liabséhity of the 
Assuen, the CTO. Consequently, there is a wide 
variety of combined transport documents in use; and 
the problem 44 to know which ones are acceptable and 
which are not. /0 


Article 23 (a) of 1974 states: 


14 the credit calls for a combined transport document, 

4.@., one which provides for a combined transport by 

at Least two different modes of transport, from a 

place at which the goods are taken in charge to a place 
designated fon delivery, or 44 the credit provides for 

a combined transport but in erther case does not spectfy 

the form of document nequited--and/or the tssuer of Such 1 
document, banks will accept such documents as are tendered. 


Further the expression "taken in charge" is recognized in Articles 
15, 16(a) and 27./° 


It has been argued that these uniform rules generally correspond 


69 UCP 1974 at p. 20. 
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to actual banking practices and bear direct relation to market con- 
ditions. However, it must be mentioned that the peculiar economic 
condition of the developing countries cannot be altered by merely 
permitting incremental changes of the rules which inevitably perpetuates 
the status quo. In any case the developing countries maintain that 
these rules are based on premises which invariably discriminates 


a aS 
against them. 
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CHAPTER VIII 


BILLS OF LADING 


1 CARRIAGE OF GOODS BY SEA 
1.1 Common Carriers and Pratvate Carriers 


rhe HISTORY OF THE LIABILITY OF CARRIERS 
2.1 Absolute Liability 
2.2 Coqggs v. Bernard 
2.3 Niagra v. Cordes 


3. CONTRACT OF AFFREIGHTMENT 


4. BILLS OF LADING 

.1 General 

12m BOCs 804 Lading “Act, 1655 
5 Beare INES ISS 


BR BN 


5. THE HAGUE RULES 
5.1 Scope and Nature 


6. REVISION OF THE HAGUE RULES 
7.  UNCITRAL'S DRAFT CONVENTION ON THE 
CARRIAGE OF GOODS BY SEA 


Overview 


This chapter deals with the development of bills of lading. The 
rules governing bills of lading originate in the various national mari- 
time laws and the provisions of the Hague Rules. Since this more or less 
uniform body of maritime law has been shaped by the developed nations, 
and most particularly by those nations with shipping interests, it may 
be vested with a bias unsuitable to many developing countries. To the 
extent that maritime law favours carrier interests over cargo interests, 
it is inimical to the ROVE Onan countries because, by and large, they 
do not have substantial merchant fleets. In any event, those countries 
that do not choose to acquire or develop a substantial merchant fleet 


have an obvious claim in seeing that the law does not discriminate 
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against cargo interests. 

The central question is, how should losses arising from the 
carriage of goods by sea be allocated? Historically, the carrier was 
absolutely liable for loss or damage to the cargo (whether or not he 
was negligent) regardless of the cause of the loss or damage, subject 
only to certain specified excepted perils--the so-called common law 
exceptions. However, where the loss was caused by one of the common 
law exceptions, the carrier was still liable if he was negligent or 
Otherwise at fault. Also, in all contracts of carriage by sea, there 
were certain implied terms (unless expressly excluded) that the vessel 
was seaworthy and that the voyage would be commenced and carried out 
with reasonable diligence and without unjustifiable deviation. 

Until the 1880s the shipowner's liability was in theory strict. 
The bill of lading was the basic shipping document, embodying (or 
evidencing) the contractual relationship between the carrier and the 
cargo despatcher. With the insertion of provisions known as "exone- 
ration clauses" or "negligence clauses" in the bill of lading or 
other document, shipowners began to limit contractually the strict 
liability imposed upon them. The widespread use of the "freedom of 
contract" principles as expressed in both the common law and civil 
Taw systems virtually reversed the situation and the carriers came to 
exempt themselves from practically every liability of ocean carriage. 

The struggle between the shipowning and cargo interests came 
to a head by the developments that ensued in the United States and the 
British Dominions, whose maritime trade at that time was dependant 
on British shipowners. The result was the enactment in the United 


States of the Harter Act of 1893; in Australia of the Sea Carriage of 
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Goods Act of 1904; in New Zealand af the Shipping and Seaman Act of 
1908 and in Canada of the Canadian Water Act of 1910 (the so-called 
cargo shippers' countries) in order to remove the chaos and abuse 
produced by unlimited "freedom of contract". 

It also came to be realized by both shipowning and cargo 
interests that further reform was needed which would have to be based 
on an international agreement if it was to be of any practical value 
to maritime commerce. In 1924 the Hague Rules were the ensuing result. 
A demand for the revision of the Hague Rules arose in 1963 as a con- 
sequence of three British judicial decisions, coupled with a desire 
by some countries for a change after some forty years of the Rules. 
The 1963 Stockholm draft protocol (generally referred to as the Visby 
Rules) was the basis of the 1968 Brussels Protocol that amended the 
Hague Rules. 

From the developing countries perspective the present need for 
further revision of the Hague Rules being undertaken by UNCITRAL is 
predicated on the assumption that the current balance of equities 
favours the Shinar as against the cargo interests. Since most 
of the developing countries fall in the latter category, therefore, 
the allocation of liability for loss under the Hague Rules has frequently 
worked to their disadvantage. 

The historic milieu of bills of lading has invariably been 
connected with maritime carriage. It is within the context of the 
carriage of goods by sea that the rights and obligations of sea 
carriers and the rules governing their liability for loss or damage 
to cargo has to be examined. Further, the extent of the liability 


relative to different modes of transportation--land, air and sea-- 
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and the discrepancies between them clearly demonstrates that the sea 
carrier enjoys a considerable, as well as a unique, advantage compared 
to road, rail or air carriers. | This comparative advantage was due 
largely to the peculiar rules governing the sea carriers! liability, 
developed historically mainly under the influence of the Common Law. 
It is to the Common Law? that we must turn to appreciate this peculiar 


situation in international carriage. 
1]. CARRIAGE OF GOODS BY SEA 


Under the common law, as expounded in Liver Akali Company v. 
Johnson? Lord Esher maintained that there were three classes of carriers 
of goods namely: 


(1) common carriers, who held themselves out as 
neady to carry goods delivered to then.4 They 
were under a duty to accept goods for carriage, 
and were Liable as rAnsurners for the safety of 
the goods” unless the Loss on damage to the 
goods was caused by erther 


(a) an act of God;® On 


1 David M. Sassoon "Liability for the International Carriage of Goods 
by Sea, Land and Air: Some Comparisons" in Fabricus INTERNATIONAL 
TRADE #ats pee S25: 


2 "Internal evidence makes it clear that [ the Hague Rules ] were 


intended to be based on a structure of English Law," Poor THE 
AMERICAN LAW OF CHARTER PARTIES AND OCEAN BILLS OF LADING Fifth 
Edition at p. 143 (1968). 


5) (AP OY ae ep tere Seles 
4 Jackson v. Rogers (1683) 2 Show, 327. 


5 Barclay v. Cuculla y Gana (1784) 3 Doug. 389. 


6 An act of God was described as those circumstances so unexpected that 
no human foresight or skill could reasonably anticipate--Nugent v. 
Smith? (1876) 1 CJP.D.eA23vatep. 434~8; 

[Continued on next page. ] 


Pra 


\j 


as okt tow’ 2a96) neal eles cay eens 
ve sptiteavba amp kiye ss on CN, ina Ra Pane 

Aj w! o¢ttderele*qy tanned, WEAF ; eat TiRS ats 101 EAN 
‘yn ey el eitgg. gatert, vai Tied ott OY fate 

“Sy asrautial Sdy ii eintn «(teotrad eb BaqoPowa i: 

see rede, a nemo 6d 08 aE 3 7 

ina fenotseoadnh wt aotasigtes 







f | ia > 


ql é Hea) 


iniiwy. JA) . Oe feeds oi yoasel it. 7 


tad 


i) hong nba +412? bya) * noznlats 


4 
s 


vf eubiy 2b008 FO 
sehen admwens | tt] ct | a 


Sy a OF eA 
Wohl Beek) Se - 
wi | t. “<ya) nt - - 
agiey “those WAS 
tee), Sith 2008 








ms fe ho 346.548 lal deal 
b ‘ see, hones 


<>. ae, em ap heh ame ie 
; ay 
: 


Fe ty te. ; rey ea? (ae ner ‘ides 7 MIGE SEG ih 
PHILA) auolsdy) ag’ Sige ae ee oe eet be 
| SE, of 





yo. ‘ ol fl Tr | nels rf nto.ts 
i) Oe ul - tenis 4 rd 
ATS DAP WD eget ANE or) 


264 
(b) an act of the Queen's “splot, | On 
(c) the fault of the owner on ahinpen,” On 


(d) the inherent vice of the cargo,” On 


(e) jettison, © on 


(4) §xaud by the cargo owner or Riteoce a 


However, even where the immediate cause of damage was any of the first 
five causes described above, the carrier was still liable if he was 


guilty of contributory negligence, |2 or if the damage was caused by the 


18 


unseaworthiness of the ship. A carrier was also liable if he deviated 


[Continued from p.263] 

~ According to Scrutton an act of God includes “any accident as to 
which a shipowner can show that it is due to natural causes, directly 
and exclusively, without human intervention, and that it could not 
have been prevented by any amount of foresight, pains and care, 
reasonably to be expected from him"--SCRUTTON ON CHARTERPARTIES AND 
BILLS OF LADING Seventeenth Edition by Sir William Lennox McNair, 
Sir Alan Abraham Mocatta and Michael J. Mustil (hereinafter cited 
as SCRUTTON ON CHARTERPARTIES) at p. 219 (1964). 


7. This was usually limited to acts in time of war--Curtis and Sons vy. 
Mathews (1919) 1 K.B. 425. 


8 Hart v. Baxandale (1867) 16 L.J. 390. 


9 The inherent vice was some defect which was inherent in the cargo, 
e.g., latent defect in fruit--Bradley v. Federal Steam Navigation 
ConpanvinGh927/ ) WS 7 esl se266: 


10 This was only open to the carrier where the goods were intentionally 
sacrificed in order to preserve the safety of the ship and the 
cargo as a whole. In such a case the principle of "general average" 
applied. The parties whose goods were preserved contributed to 
the loss suffered by those whose goods were sacrificed--Birkley v. 
Presgrave (1801) 1 East. 220 at p. 228; Tucker v. Cappos (1625) 
2 Roll Rep. 497 at p. 498. 


11 Gibbon v. Paynton (1769) 4 Burr. 2298 at p. 2300. 
1268 Siordetivatial tel 828) | 2.Bindar607.. 


13. Under common law, there was implied in every contract for the carriage 
of goods by sea a warranty that the ship was seaworthy, that is, it 
was reasonably fit for the intended voyage--Stanton v. Richardson 
(1872) L.R. 7 C.P. 421, unless the warranty was expressly excluded 
--Bank of Australasia v. Clan Line (1916) 1 K.B. 39 at p. 55. 
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except to save or attempt to save lives and to avoid imminent peril 
to the ship or Eayaoun 


(2) public carriers, those who carried on the 
professton of carttage of goods by sea but were 
not under a duty to accept goods, however, i4 they 
did they were Liable to the same extent as the 
COMMON CANMLCN; 


(3) carriers who did not carry on the profession 
of canriying goods by sea but merely did it 
Anerdentally to ther main business, L.2., 
prrvate CAVes. They reserved the right 
to Caniy on nee, and were under no duty to 
accept goods. '6 


1.1 Common Carriers and Private Carriers 


The question then arose as to what criteria were applied to dis- 
tinguish one form of a carrier from another. M. E. Holdsworth in THE 
LAW OF TRANSPORT was of the opinion that it 


.. . 44 not always easy to determine to which class a 
particular carrier belongs for they naneky put thetr 
profession formally into writing though sometimes they 
give public notice that they are not Common Carriers 

of certain goods and s0 it generally has to be decided 
fiom their past conduct, the types of vehicles they use 
and the other swurounding circumstances. But once it 
4h proved that the carrier 1s a Common Carrier of the 
particular consignment tn question, he ts placed in a 
very different Legal posttion from that of a private 
carrier on other bailee for reward. The Common Carrier's 
profsesszon may be Limited to any extent in respect of 
the kinds of goods and the termint of the carriage and 
the profession may be varted from time to time; he may 
also be a prtvate carrien as well of Such goods as ane 


14 Scaramanga Vemeoealen (1680 )9o C2 Dao. 


15 Consolidated Tea and Lands Company v. Oliver's Wharf (1910) 2 K.B. 
395. 


16 Lord Chorley and Q.C. Giles SHIPPING LAW Fifth Edition, at pp. 92- 
93 (1965). 
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not within hts public profession; he may also withdraw 

his profession altogether 4§ he goes the proper way 

about it, but as Long as a carrier is a Common Carrier 

he 45 in two quite different respects under a sertous 

kLegak Liability; one 44 his obligation to carry and 

the other is his Liability for any Loss on Au fury to 

the goods while in the courses of canriage. 

In Ingate v. Chrisite, 8 the criterion of the distinction between 
a common carrier and a private carrier, according to Alderson B., was 
whether the carrier "carries for particular persons only, or whether 
he carries for everyone. . . . Everybody who undertakes to carry for 


everyone who asks him is a common carrier,"!9 


while a person who under- 
takes to carry goods only for certain persons is not a common carrier 
but a private carrier. '"The essential part of the definition of a 
common carrier is that he professes to the public his readiness to carry 
for any one who wishes to engage his services and is prepared to pay 
his charges. By this ‘profession’ he ‘holds himself out‘ as one who 
exercises a ‘public caaitine a 

The position in the United States of America, according to 
Hutchinson, was somewhat similar. He also made a distinction between 


three classes of carriers: common or public carriers for hire; private 


; s : : ; Pal : 
carriers for hire; and carriers without hire or reward. Hutchinson 


17M. E. Holdsworth THE LAW OF TRANSPORT at p. 45 (1932). 
18 (1850) 3 Car. & Kir. 61. 
19 Idem. 


20 Otto Kahn-Freund THE LAW OF CARRIAGE BY INLAND TRANSPORT Fourth 
Edition at p. 196 (1965). ' 

21 R. Hutchinson A TREATISE ON THE LAW OF CARRIERS AS ADMINISTERED IN 
THE COURTS OF THE UNITED STATES, CANADA AND ENGLAND Vol. 1 Edited 
by S. Matthews and W. Dickinson at Sec. 15 (1906). 
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also held that carriers are to be considered as one class of waiigag. 2 


Zoe doLORY SOR -THESLIABIEI TY OF CARRIERS 


In early law, Holdsworth holds, no distinction was made between 

ownership and possession.<° 
— ‘The Liability of the carrier has always been an 

anomaky in English Law. The causes of this anomaly 

are nooted deep in the onigins of Legal histony. In 

the earky days of the common Law, and for Long pertods 

aftenmards, a carviter occupted the same position in 

the eye of the Law as any other bailee. It follows 


that the onigin of the modern Law of Carriage of OA 
Goods has to be sought 4n the earky Law of barclments. 


2.1 Absolute Liability 


The absolute liability of the carrier at common law was 
ascribed to (1) a Germanic origin with a continuous history from the 
time of the Conquest (Mr. Justice Holmes' theory@°); (2) an Elizabethan 
innovation applicable to carriers by land, and afterwards extended to 
carriers by water (views of Sir William Jones’); (3) as a derivative 


from the Pretorian edict regarding shipmasters, and thence incorporated 


eG, wba eCta). 


23. William Holdsworth A HISTORY OF ENGLISH LAW Vol. 2 Fourth Edition 
ab P/O 1956.) 


24 Quoted in Lars Gorton THE CONCEPT OF THE COMMON CARRIERS. IN ANGLO- 
AMERICAN LAW at pp. 60-61 (1971). 


25 Chiang "The Characterization of a Vessel as a Common or Private 
Carrier" 48 Tulane Law Review 299 (1973-74). 


26 Oliver Wendell Holmes THE COMMON LAW Edited by M. D. Howe at pp. 130 
et seq. (1963). 


27. W. Jones AN ESSAY ON THE LAW OF BAILMENTS (1781). 
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into the common law relating to carriage by land (Mr. Justice Brett's 
opinion28), 

Holmes®? and Holdsworth20 both held that the law of bailment 
was entirely of Germanic origin and was based on the principle of 
absolute liability which lasted through the middle ages. According to 
Mr. Justice Holmes, in the early law (Germanic in origin) chattels bailed 
were absolutely at the risk of the bailee. He based his argument on the 
rule that if chattels were left by their owner with another, the bailee, 
and not the bailor, was the proper party to sue for their wrongful 
appropriation. 3! In this way, according to him, the "principle was 
directly decided in accordance with the ancient law"32 in Southcote's 
Case (1601)33 and that the ordinary action against the bailees* was 
detinue. 3° However, aS important changes took place in procedure in 


the seventeenth century, the remedy was the action on the case.2° For 


Zo udenVeveGiitha (1875) 1MG.R DN Toeatep 29. 
ZI HOMES Gpeecit meat ep .els0 "elyseg. 


30 William Holdsworth HISTORY OF ENGLISH LAW Vol. 3 Fifth Edition at 
Dp. 3367( 1942 ): 


Se HOTMeSwOp cite ath ppm 166-167. 

Demme Cee Ua mk LO 

33 (1601) 4 Coke Rep. 83b. 

34 Three types of actions were open to the bailor against the bailee: 
detinue, account and case--Joseph Beale "The Carrier's Liability: 


Its History" 1 Harvard Law Review 158 at p. 159 (1877-78). 


35 Frederic W. Maitland THE FORMS OF ACTION AT COMMON LAW at pp. 61-63 
(1954). 


36 An action on the case was one brought to recover damages for loss or 
injury resulting not directly but indirectly or consequentially, 
from the act complained of -- Ibid., at p. 66. 
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case to lie for nonfeasance some duty had to be shown; and the duty to 
act was alleged by the well-known words, super se assumpsit,°2/ or by 
stating that he was engaged in a common occupation.38 "The overthrow 


of Southcote's Case and the old common law may be said to date from 


Coggs v. Bernard. "39 


Against this theory, Plucknett states "it seems clear that from 
Britton down to 1431 it was familiar doctrine that a bailee was liable 
for fraud and negligence only. Just after the middle of the fifteenth 
century the discussion took a different turn. "40 

Sir William Jones, under the heading of a species of bailments 
called locatio operis mercium vahendrum, dealt with carriers for hire 
and he observed that a 


» caniien for hine, ought, by the nule, to be 
responsible only for ordinary neglect, and, in the 
time of Henry VIII; 4 appears to have been generally 
hokden, that a common carrier was chargeable, in case 
of L045 by robbery, ony when he had travelled by ways 
dangerous for nobbing, or drtven by night, or at any 
Aneonventent hours but, in the commercial neign of 
Elizabeth, it was resolved, upon the same broad principles 
of poltey and conventence, that have been mentioned in 
the case of Annholderws, that, 44 a common carrier be 
nobbed of the goods delivered to him, he shall, answer 
for the value of them... ALL that has just been advanced 
concerning a Landearrien, may therefore, be applied to a 
bargemaster or boatman. i 


37 Assumpsit was an action to recover damages for simple contract. 
Ibid., at pp. 68-70. 


38 Beale’ op, cit. at pp. 183-184. 
Si) deer Eke oe a elé. 


40 T.F.T. Plucknett A CONCISE HISTORY OF THE COMMON LAW Fifth Edition 
at p. 478 (1956). 
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After discussing Lord Holt's rule as to common carriers, he adds that 


» . . a momentary attention to the principles must 
convince us, that this exception lof the act of God, 
on the King's enemies] is in truth part of the nule 
Ath OLf, «2 2 2 A carrier 44 negularty answerable 

for neglect, but not, regularly, for damage occasioned 
by the attacks of ruffians, any mone than for hostile 
violence, or unavoidable misfortune; but the great 
maxims of policy and good government make 4t necessary 
to except grom this nuke the case of robbery, Lest 
confederactes should be formed between carriers and 
desperate ysetians with ttle on no chance of 
detection. 


On the other hand Mr. Justice Brett's explanation of the common 


law rule was that it could be traced to the Praetor's edict dealing 


43 


with responsibility of shipowners ’~ and innkeepers (which was the basis 


of the English law of bailment) and was extended from shipowners to 


44 


common carriers by land. Otto Kahn-Freund was of the opinion that 


“the conception of a common carrier was developed in connection with 


: : : 45 
road carriers and not in connection with carriers by sea." 


47 


ineliver: 





Akali v. Johnson © and Nugent v. Smith, Brett J. laid down the 
rule that the libaility of the shipowner was the same as that of the 


common carrier. 


OU Montalto tah KO 

43 The strict liability was imposed on the sea carrier through the 
Praetor's edict--T. Donges THE LIABILITY FOR SAFE CARRIAGE OF 
GOODS IN ROMAN-DUTCH LAW at p. 69 (1928). 

AO NUGeEnt Ves omitn (1875) | .P. De 19. 

45 Kahn-Freund op. cit. at pp. 204-205. 
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2.2 Coggs v. Bernard 


It should be pointed out that bailment in English law was 
usually described as a voluntary parting of possession. (© In Coggs v. 
Bernard’? bailments were divided by Lord Holt into six kinds on the 
basis of the Civil Law, involving rights and duties on the part of 
the bailor and bailee. In that case the defendant Bernard had assumed 
without pay safely to carry several casks of brandy from one cellar to 
another, but managed them so negligently that one of them broke. Lord 
Holt rejected the defendant's argument that no consideration had been 
given and still Rete him liable because he had started to move the 
casks. He also outlined the common law liability of carriers as 
follows: 


As to. . . a dekiverny to carry or othernmise manage, 
for a newarid to be paid to the bailee, those cases 
ane of two sorts; etther a delivery to one that 
exercises a public employment, on a delivery to a 
prvate person. First 44 <4t be to a person of the 
S44 Sort, and he 4s to have a neward, he is bound 
to answer for the goods at all events. And this is 
the case of the common cartier, common hoyman, master 
Of a ship, ete. . . . The Law charges this person 
thus intrusted to carry goods, against all events 

but acts of God, and of the enemies of the king. 

Fon though the force be never 450 great, as 46 an 
Anviestible multitude of people should rob him, 
nevertheless he 4s chargeable. And this is a 

polrtre estabkishment, contrived by the policy of 

the Law, for the safety of all persons, the necessity 
of whose affairs obkige them to trust these sorts of 
persons, that they may be safe in thetr ways of 
dealing; for else these carriers might have an 


48 G. Paton BAILMENT IN THE COMMON LAW p. 37 (1952). 
49 (1703) 2 Ld. Raym. 909. 
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opportunity of undoing all persons that had any 
deakings with them, by combining with thieves, 
etc., and yet doing it in such a gfandestine manner 
as would be possrbke to discover. 


In Forward v. Pittard,”| Lord Mansfield accepted Lord Holt's 
view and it is stated that from that time the true origin of the 
carrier's peculiar liability began. "The right of the shipper to sue 
a common carrier upon his contract was not recognized until 1750. For 
centuries prior thereto the exclusive remedy in carriage had been in 


tort. "2 


The common carrier's liability as previously mentioned at 
common Taw was absolute with only some specified exceptions (these were 
termed the common a "excepted perils"). During the seventeenth 
century saw the emergence of the idea of freedom of contract. In 

time, however, the carrier was thus able to exclude or limit his 
liability by express terms in the contract of carriage and usually 
included the following: act of God, act of the Queen's enemies, | 
restraint of princes or rulers ,°° perils of the scaseen: fire,” 
50 Idem. 

Sil AG ASISS) yap ar tale 

be 7. Sundberg AIR CHARTER A STUDY IN LEGAL DEVELOPMENT at p. 163 (1961). 


53 This covered acts of a sovereign state in the exercise of its 
Sovereign power--Rodonachi v. Elliott (1874) L.R. 9 C.P. 518; 


Luigi Monta of Genoa v. Cechofracht Company (1956) 2 Q.B. 552. 


54 Any sudden and unexpected peril naturally arising in connection with 
a voyage by sea--Wilson and Company v. The Xantho (Cargo Owners ) 
(1887) 12 App. Cas. 503. 











55 Situations not specifically covered by section 502 of the English 
Merchant Shipping Act, 1894 (section 502 provides--"The owner of 
a British ship or any share therein shall not be liable to make 
good to any extent whatever any loss or damage happening without 
his actual fault or priority in the following cases, namely:-- 
(i) where any goods, merchandise or other things whatsoever taken 
in or put on board his ship are lost or damaged by reason of fire 
Onepoandmticesiiips. =. )==0/ Ge5G. Vite, 1894,°c. 60. 
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barratry,°° piracy,” robberty and theft,°° collisions, strandings 


and accidents of navigation.-- The private carrier, on the other 


hand, was only liable when loss or damage resulted from his negligence. °2 


In the United States, as early as 1848, the U.S. Supreme Court 
held: 


The general Liability of the carrier, independently 

Of any Spectak agreement, 4s famiLianr. He is 

chargeable as an insurer of the goods and accountable 
for any damage on Loss that may happen to them in the 
course of the conveyance, unless arising from inevitable 
acctdent,--in other words the act of God on the public 
enemy. 


2.3 Niagra v. Cordes 


In Niagra v. Cordes?” the U.S. Supreme Court thoroughly consi- 


dered the common carrier doctrine and in fact stated: 


A common cartier 44 one who undertakes for hine to 
Anansport the goods of those who may choose to employ 
him from place to place. He is, in general, bound to 
take the goods of all who offer, unless his complement 


56 Barratry was any 4Ct of open and wilful defiance by the crew 
against the master (or by the master and crew against the 
authority of the owner) whereby goods were damaged--Vallejo v. 
Wheeler (1774) 1 Cowp. 143. 


57 Republic of Bolivia v. Indemnity Mutual Marine Assurance Co. 
(1908), 1 .K.B> 785. | 


58 De Rothschild v. Royal Mail Steam Packet Company (1852) 7 Exch. 734. 


59 Wilson and Company v. The Xonths (Cargo Owners) (1887) 12 App. 
Cas. 50S 


60 Nugent v. Smith (1876) 45 L.J.Q.B. at pp. 700 et.seq.--per 
CockburriaCoJ. 


61 New Jersey Steam Navigation Co. v. Merchants' Bank of Boston 47 
UNSwaG HOW 44eat py 881001848), 
620) 62eUscce /malooS.). 
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for the trip 48 full, on the goods be of such a kind 
as to be Liable to extraordinary danger, on such as 
he 48 unaccustomed to convey. In all cases where 
there 45 no spectal agreement to the contury, he is 
entitled to demand the price of carriage before he 
necetves the goods; and 44 not paid, he may nefuse 
to necetve them; but 44 he takes charge of them for 
tAnansportation, the non-payment of the price of 
caviiage in advance will not discharge, affect or 
Lessen Ws Ltabstlity as a caviien in the case, and 
he may aftewards necover the price of the serice 
performed. When he necetves the goods, it 44 his 
duty to take all possible care of them in their 
passage, make iy Anansport and Sage and right 
delivery of them at the time agreed upon; on in the 
absence of any stipulation in that behalf, within a 
reasonable time. Common carriers are usually 
described as of two kinds, namely carriers by Land 
and carriers by water. At common Law, a carrier by 
Land 44 in the nature of an insurer and 4s bound to 
keep and carry the goods entrusted to his care safely, 
and 45 Liable for all Losses, and in all events, unless 
he can prove that the Loss happened from the act of 
God, on the public enemy, or by the act of the owner 
of the goods. 


Common caviters by water, Like common carriers by 
Land, 4n the absence of any Legislative provissons 
presertbing a different nule, are also, in general, 
Ansunens, and Liable in alk events, and for every 
Loss or damage, however occasioned, unless it 
happen by the act of God, or the public enemy, or by 
Some other cause on accident, without any fault or 
negligence on the part of the carrier, and expressky 
excepted in the bill of Lading. A carrier's fist 
duty, and one that 4s AmpkLted by Law, when he 4% 
engaged in transporting goods by water, 4s to provide 
a seaworthy vessel, tight and staunch, and welk furntshed 
with suttabke tackle, sacks on motive power, as the 
case may be, and furniture necessary for the voyage. 
She must also be provided with a crew, adequate in 
number and suffictent and competent for the voyage, 
with nefserence to ts Length and other particulars, 
and with a competent and skillful master, of Sound 
judgment and discretion; and in general, especially 1n 
Steamships and vessels of the Larger size, with some 
person of suffictent abirity and expertence to supply 
his place temporarily, at Least in case of his sickness 
on physical disqualification. Owners must see to Lt 
that the master 4s qualified for his situation, as they 
aie, 4n general, in respect of goods transported for 
hite, responsible for hts acts and negligence. He 
must take care to stow and auiange the cargo, so that 
different goods may not be tnjured by each other, or 
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by the motion of the vessel, on its Leakage; unless, 

by agreement, this duty 44 to be performed by persons 
employed by the shipper. In the absence of any special 
agreement, his duty extends to all that nelates to 

the Lading, as well as the transportation and delivery 
0f goods; and for the faithful performance of those 
duties the Bee 4s krable as well as the master and 
OUNCES. . . . 


3. CONTRACT OF AFFREIGHTMENT 


Usually a contract of carriage is preceded by a sale of goods 
Or cargo. Generally the law that governs the contract of affreightment 
depends on the intention of the parties to the contract, °" and where 
there is no express term in the contract as to the law governing it, 


65 


this must be implied from all the relevant circumstances. There is 


also a presumption, in contracts of carriage of goods by sea, that 
the contract is to be governed by the law of the ship's flag. °° 
However, this presumption is rebuttable. 


When a shipowner or his agent agrees to carry goods or to provide 


a ship for such a venture, in return for money payment, this contract 


is described as a contract of affreightment, and the sum paid is called 


ou A contract of affreightment can be made in two forms; 


the freight. 
either in the charterparty, or the bill of lading. Although we are 
only concerned with bills of lading, it might be useful to briefly 


describe a charterparty. 


63 Idem. 
64 Lloyd v. Guibert (1865) L.R. 1 Q.B. 115 at p. 120. 

65 Jacobs v. Credit Lyonnais (1884) 12 Q.B.D. 589 at p. 601. 
66 The Assunzione (1954) P. 150. 


67 SCRUTTON ON CHARTERPARTIES Eighteenth Edition by Mocatta, Mustill 
and Boyd at p. 1 (1974). 
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Generally a charterparty is a contract between the charterer and 
the shipowner (or his agent), by which the use of the ship is hired. ©8 
Charterparties may be divided into three types: (1) Demise or Bareboat 
Charter--where the possession of the vessel is completely turned over to 
the charterer; (2) Time Charter--where the shipowner manages and navigates 
the ship but makes the vessel available to the charterer for carriage 
purposes for a certain length of time; (3) Voyage Charter--where the 
possession of the ship again remains with the owner but the vessel is 
engaged by the charterer to carry a full cargo on a single or round 


voyage. ©” 


4, BILLS OF LADING 


The development of the bill of lading indicates clearly how the 
law attempts to adapt itself to keep pace with commercial practice. In 
the past questions have been raised as to what was a bill of lading 
and there have been a number of conflicting cases as to nature and 


70 


definition of a bill of lading. The reason for this is historical. 


4.1 General 


It is generally believed that bills of lading originated during 


the rise of the great commercial cities of the Mediterranean in the 


68 Grant Gilmore and Charles L. Blacke Jr. THE LAW OF ADMIRALTY Second 
Edition at p. 193 (1975). 


69 SCRUTTON ON CHARTERPARTIES at pp. 4-5. 


70 Diamond Akali Export Corporation v. Bourgeois (1921) 3 K.B. 443; 
Staliman’ vi) Cundi11)288 Fed. 643 (1822). 
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av er oe 


Cag, 
eleventh century.’ ! During that period the master of a Ship was required 
to have with him on the voyage a ler whose duty was to enter in a 
' parchment book or register a record of the goods received from the 
shipper. The entries had to be made in the presence of the master, the 
shipper and a witness and the register was to be evidence of the receipt 
of the goods in question. It must be mentioned that statutes of various 
cities also provided that the clerk was to be a public official and not 
an agent of either the master or the shipper. ’° 

During the fourteenth century a statute of an Italian city-state 
provided that the clerk was under an obligation to give a copy of his 
register entry to anyone entitled to it (even over the objections of 
the master). That statute also provided that a copy of the register 
should be left at the point of departure in the hands of a safe person 
in the event that should anything happen to the clerk or his register, 
there would still be proof of what was placed on board the vessel. This 
statute was said to have marked the beginnings of the development of the 
sDilieeasmaistinct. trom the _ book of lading. /" 

In 1552 in France a statutory provision called for the clerk to 
enter the cargo in the shipper's book of lading and to give a copy of 
this to the shipper. The statute also required that the entry contain 


not only the descriptions of the boxes received, but also of the 


71 Gilmore and Black ADMIRALTY at p.2. 
72 William McFee THE LAW OF THE SEA at pp. 69-70 (1951). 


73 Chester McLaughlin "The Evolution of the Ocean Bill of Lading-- 
Yale Law Journal 548 at p. 550. 
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merchandise contained in the ae, 


An early example of a bill of lading was in the form of an 
indenture that was in use in 1538 [Appendix D]. Towards the end of 
the sixteenth century there was widespread use of a document which 
was defined as "the acknowledgment which the master of the ship makes 


A) SL wh 


of the number and quality of the goods loaded on Board." 
lading issued in 1713 clearly shows its simplicity of form [Appendix ad 
Around 1600 a statute in France defined a bill of lading as an 
acknowledgment, given by the master of the ship, of the number and 
quantity of goods loaded on board and requiring that it contain the 
marks of the merchandise, its condition, the name of the consignee and 
the amount of the freight, and that three copies of it be issued, one 
to the master, another forwarded by another ship to the consignee and 
one retained by the shipper. “/ Also, a French enactment of 1657 stated 
that the use of a bill of lading as evidence of certain goods were 
received on board was only to be made acceptable if in fact it was 
executed before a Notary Public or recorded in a special register. 
This statute could not be enforced since it placed a heavy burden on 
commercial activity.’° 


It must be pointed out that the courts were indeed slow to recog- 


nize bills of lading as a legal document, although there were a number 
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1) 


of early references to them. Evans v. Martlett’~ appears to be one 


of the first English decisions referring to a bill of lading. It was 
not until the eighteenth and ninteeth centuries that bills of lading 


attained legal significance. In the leacing case of Lickbarrow v. 


80 


Mason ~ the bill of lading was recognized by the House of Lords as "the 


written evidence of a contract for the carriage and delivery of goods 
sent by sea for a certain freight . . .. The general property remains 
with the shipper of the goods until he has disposed of it by some act 


sufficient in law to transfer property. The indorsement of the bill of 


lading is simply a direction of the delivery of the qanis 


Early in the nineteenth century in the United States the bill of 


lading began to play an important part in judicial decisions. In The 


82 


Delaware — the U.S. Supreme Court observed: 


Different definitions of the commercial «nstruuments , 
cabled the bikk of Lading, have been given by different 
courts and jurists, but the conrect one appears to be 
that it is a wnitten acknowkedgment, signed by the 
master, that he has necetved the goods therein deseu- 
bed from the shipper, to be transported on the terms 
therein expressed to the described place of destination, 
and there to be delivered to the consignee or parties 
therein designated. Regularly the goods ought to be 

on board before the bill of Lading 44 signed. 3 


It can be readily seen that the bill (or for that matter the book) 
of lading in its original form was conclusive evidence not only that the 


cargo had been received by the carrier, but also that it had been loaded 


79 (1697) 12 Mod. 156. 
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on to the vessel (or ought to have been on board). A bill of lading 
by then was generally said to have had the following characteristics: 
(1) it purported to be a contract for the carriage of goods on a 
particular ship, (2) it was a contract with the master as well as 
with the owner of the ship, (3) it contained the number and kind of 
packages and apparent condition of the merchandise, (4) it was an 
acknowledgment of their receipt. 

By the mid-1800's the Industrial Revolution had made it possible 
to have many more ships on the oceans, which had been designed to sail 
faster and with the improved instruments then also available navigation 
was made easier. The movement of goods by sea thereby rapidly increased 
and shipowners were in the habit of issuing many more written contracts 
to shippers than before. 

In England the common law rules governing shipowner's liability 


4 extended 


had been affected by legislative intervention which by 1813° 
to include any act, neglect, matter or thing done, occasioned or incurred 
without the shipowner's fault or privity. Subsequently, by the Admiralty 
COUPTSACT . 19618 there was a limitation placed upon the amount of the 
carrier's liability to the shipper. 

In the United States the courts began to distinguish negligence 
from the common law excepted perils. Thus in Clark v. Branwe11°° it was 


stated: "But if it can be shown that [damage to the cargo] might have 


been avoided by the use of proper precautionary measures, and that the 
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usual and customary methods for this purpose have been neglected, they 


[the master and owner] may still be liable. ©! 


88 


Also, by the Limited 


Liability Act, 1851-~ the shipowner's liability in the United States 


was also limited to the value of the vessel, but if it was lost the 


freight was only due. 


Ge? Di lis) Ofevadind Sct. 1655 


The preamble to the English Bills of Lading Act, ae?” provided 


that 


Whereas, by the.custom of merchants, a bike of Lading of 
goods being transferable by endorsement, the property in 
the goods may hereby pass to the endorsee, but nevertheless 
akk nights in respect of the contract contained in the bile 
of Lading continue in the original shipper or owner; and 
At 44 expedient that such rights should pass with the 
property: And whereas 4t frequently happens that the 
goods in respect of which bills of lading purport to be 
Signed have not been Laden on board, and 4t 44 proper 

that such bills of Lading in the hands of a bona fide 
holder for value should not be questioned by the master 

on other person signing the same on the ground 06 the 

goods not having been Laden. 0 


9] 


Despite this statutory provision in Sewell v. Burdick~™ Lord Bramwell 
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VelceticteLOmlvemind tiene (Ssno_con tract In tt [l.e., Dill Of fading. 


It is a receipt for the goods, stating the terms on which they were 
delivered to and received by the ship, and therefore excellent evidence 


Ofetiose temic. bul tis noted Contac n While in Sanders v. 


G/M LD Cis mcus pemecoce 

88 Knauth at pp. 425-439. 
COME PG uno ictwem Crm lls 
90 Idem. 

91 (1884) 10 App. Cas. 7. 
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98 


Maclean”~ Bowen L.J. stated a "cargo at sea while in the hands of the 


carrier is necessarily incapable of physical delivery. During the period 
of transit and voyage, the bill of lading by the law merchant is 


universally recognized as its symbol, and indorsement and delivery 


of the bill of lading operates as a symbolical delivery of the cargo." 


The 1855 Bills of Lading Act in section (@> in fact provided that the 
endorsee of the bill of lading to whom the property in the goods passed 
by reason of such endorsement, had all the rights and duties of the 
‘Original shipper. Also, by section ae in the hands of the endorsee 


for value, the bill of lading was conclusive evidence that the goods 


2G) (CUSSED) a Wah, eae 
RHE lMbhislnns Gkeue stole 
Orme CULOMeaStaces. 


Every consignee of goods named in a bill of lading, and every 
endorsee of a bill of lading to whom the property -in the goods 
therein mentioned shall pass, upon or by reason of such consign- 
ment or endorsement, shall have transferred to and vested in him 
GIy iGhtsSeot sStit.sand be Subject to the Same liabilities in 
respect of such goods as if the contract contained in the bill 
of lading had been made with himself. 


96 Section 3 states: 


Every bill of lading in the hands of a consignee or endorsee for 
valuable consideration, representing goods to have been shipped on 

. board a vessel shall be conclusive evidence of such shipment as 
against the master or other person signing the same, notwithstanding 
that such goods or some part thereof may not have been so shipped, 
unless such holder of the bill of lading shall have had actual notice 
at the time of receiving the same that the goods had not been in 
fact laden on board: Provided, that the master or other person 
SO signing may exonerate himself in respect of such misrepresen- 
tation by showing that it was caused without any default on his 
part, and wholly by the fraud of the shipper, or of the holder, or 
some person under whom the holder claims. 
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represented by it to be shipped were actually shipped unless the holder 
took the bill of lading with actual notice that such goods were not on 
_ board. 

On the other hand in the United States the courts held that 
delivery of cargo on board was so vital that until that had been done 
the carrier actually had no power to issue a bill of lading. In 


7 


Pollard v. Vinton? it was held that before 


. . the power to make and deliver the bill of kLading 

could arise, some person must have shipped the goods 

on the vessel. . . . We do not mean that the goods must 

have been actually delivered on the deck of the vessek 

- . « 46 they came within the controk and custody Of 

the officer of the boat for the purpose of Shipment, the 

contuact of cartiage had commenced and the evidence Ob 

4t in the nature of a bikl of Lading would be binding. 

By 1900 large steam driven freighters were regularly plying 
the trade and communications had vastly improved by the advent of tele- 
graphy. Besides expanding the volume of cargo carried, this development 
made it easier for the shipowners to be at constant touch with their 
vessels on the seas. 

As previously indicated the concept of Statutory limitation of 
liability exonerated the carrier for loss of goods in certain events and 
it limited the loss caused without his personal fault, independently of 
any bill of lading that might have been issued. However, the carriers 
were not content with these limitations of liability, instead they 
discovered the usefulness of the common law freedom described previously. 
Knauth observes correctly that shipowners "developed the 'free* contract 


to a point where it could be said the carrier accepted the goods to be 
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carried when he liked, as he liked and whenever he liked. "92 Others 
have remarked that the exceptions had been extended until "there seems 


to be no other obligation on the shipowner than to receive the freight. "100 
4.3 Harter Act, 1893 


But in the United States a bill of lading in such a form as 


101 


described by Knauth : did not shield the carrier from liability, at 


least from the passing of the Harter Act, 1993, 102 


This Act made certain 
important changes in the common law duties, rights and liabilities 

of ocean carriers. It outlawed any clause relieving the carrier from 
liability arising from negligence in properly loading, carrying and 


103 


delivering carge (§1 of the Act). It is also outlawed any clause 


qualifying his duty to use due diligence to properly equip and man the 


vessel and make it seaworthy (§2 of the Act), 104 


However, the Act also 
provided that if the carrier used due diligence to make his vessel 
seaworthy, there would be no responsibility for loss or damage resul- 
ting from fault or error in navigation or management of the vessel (§3 
of the Act), 10° The Act also required the carrier to issue a bill of 


lading showing identification marks, the number of packages and apparent 


99 Knauth THE AMERICAN LAW OF OCEAN BILLS OF LADING 4th ed. at p.116. 
100 SCRUTTON ON CHARTERPARTIES at p. 241. 
101 Knauth at pp. 116-125. 


LO Zmeee ellesemes td tee 1.095.) 
See, also Knauth at p. 419. 


103) Knauith sat: py 419; 
104 Ibid., at pp. 419-420. 
lOSss Ibidi Fate. 420. 
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condition of the goods received, and the bill of lading would be prima 
facie evidence of the receipt of the goods therein described (54 of 


106 


the Act). Further, the Act applied to shipments from the United 


States and to any other foreign country and to shipment to the United 
States from any foreign country. !97 
The bill of lading by the beginning of the twentieth century 
could be said to have developed three distinct characteristics: (1) it 
was a contract for the carriage of goods, (2) it was an acknowledgment 
of receipt, and (3) it was a document of title. 

As can readily be seen the earlier bills of lading contained 
little or no printed exceptions compared to the version that emerged 
from the late 1800's onwards. The disadvantage of this latter develop- 
ment was that bills of lading became complex and ambiguous instead of 
being simple and clear. To that extent their value as a negotiable 
instrument was greatly diminished. In fact bills of lading came to 
include stipulations to the effect that the carrier was not to be liable 
for his own negligence or that of his employees. Thus, where exoneration 
clauses were upheld by the courts the position of shipowners became 
virtually the reverse of that prevailing generally under universal 
maritime law. Instead of being absolutely liable irrespective of 
negligence, he enjoyed contractual exemption from liability regardless of 
it (the ambit of this exemption depended on the shipowner's bargaining 
position). (98 
106 Ibid., at pp. 420-421. 
LO/ee IDI des dbp e419: 


108 Gilmore and Black THE LAW OF ADMIRALTY Second Edition at p. 142 
(1975). 7 . 
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Generally speaking, in what was termed as "cargo oriented" 
countries the views of the cargo interests largely prevailed and 
Stricter liability was imposed upon the carriers (initially by the 
courts under the doctrine of public policy, (29 and subsequently 
by specific legislative enactments), than in what might be termed 
“shipowning countries” where the carriers continued to enjoy unlimited 


110 


freedom of contract. This situation led to general dissatisfaction 


Since the "world was virtually divided into carriers' countries and 


shippers ' countries. "1! 


The struggle between British shipowners and cargo dispatchers, at 
the beginning in the United States, followed by those in Australia, New 
Zealand and Canada, came to a head. This led to demands for legislation 


"to remove the chaos and abuse produced by unlimited freedom of contract" 


We 


in the latter countries. The result was the enactment in the United 


States, as previously mentioned, of the Harter Act; in Australia of 


the Sea Carriage of Goods AC. 1904; !19 


114 


in New Zealand of the 


Shipping and Seaman Act, 1908; and in Canada of the Canadian Water 


Act, 1910. '!9 


109 £E. Godard OUTLINES OF THE LAW OF BAILMENTS AND CARRIERS at §268-269 
(1904). 


110 A. N. Yiannopoulos "The Unification of Private Maritime Law by Inter- 
national Conventions" 30 Law and Contemporary Problems 370. 


111 A. N. Yiannopoulos NEGLIGENCE CLAUSES IN OCEAN BILLS OF LADING at 
p. 4 (1962). 


Ihi2 Peele tcher sHEeCARRIER'S LIABILITY at p. 22 (1936). 


113. SCRUTTON ON CHARTERPARTIES AND BILLS OF LADING Eleventh Edition by 
Sli wee wescetoneand ko MackinhonsAppendi™ Viratepe: 4 lia. (1923)" 


114 Ibid., at p. 414. 
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5. THE HAGUE RULES 


The need for further reform was generally felt but the shipowning 
countries feared the re-imposition of the concept of strict liability 

on their shipowners which, in their view, would have raised freight rates 
and thereby would have placed them at a disadvantage by comparison with 


116 


others. It also came to be realized that a solution would have to 


be based on universal agreement in order to be of any significant value 
to international trade. 
International conferences to that end were held, first in Liverpool 


Lz then in Hamburg in 1905, ' 18 under the auspices of the 


119 120 


in 1882, 


International Law Association. In 1909 and 1913 conferences under 
the auspices of the International Maritime Committee (CMI) were also 
held in Brussels. 

In 1921 a conference at The Hague called by the ieee nn Lara 


Association drafted a set rules on bills of lading. '@! 


In early 1922 
the conference convened by the International Maritime Committee in 
London revised the draft Hague Rules on bills of lading to the ship- 


owner's advantage. |2¢ 


116 S. Dor BILL OF LADING CLAUSES AND THE INTERNATIONAL CONVENTION OF 
BRUSSELS, 1924 (Hague Rules) at p. 18 (1960). 


117 Idem. 
118 Idem. 
1) OW, ke tak Ue 
120 Idem. 
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A Diplomatic Conference held in October 1922 in Brussels, 


working with the draft Hague Rules, prepared a draft Convention. 2 


This draft Convention was further modified in October 1923!44 


and at the 
reconvened 1924 Brussels Diplomatic Conference the INTERNATIONAL 
CONVENTION FOR THE UNIFICATION OF CERTAIN RULES OF LAW RELATING TO 
BILLS OF LADING (generally referred to as the Hague Rules) was approved 
on 24th August 1924. '25 

At the 1921 Hague Conference of the International Law Association 
the 

. Hague Rules were drafted in the foun of a untgorm 

bile of Lading, in the opi that the great shipping 

companies would adopt them voluntarily. . . . The 

Shipping companies, however, were not prepared to give 

up their extensive «mmunities under the then existing 

Laws and 4t became apparent that Legislative action was 

HOMAGE to make the uniform rules part of Bikes of 

Lading. 
Agitation for legislative action based on the Hague Rules continued in 
the meantime. 

The Hague Rules formulated at the 1924 Brussels Conference were 
not conceived as a comprehensive and self-sufficient code regulating the 
whole of the law of carriage of goods by sea. "It was not meant altogether 
to supplant the contract of carriage but only to control on certain topics 


ul27 tas 


of freedom of contract, which the parties would otherwise have. 
T2s@ Knautheatep e127. 

124 Idem. 

E20 See UO ODeeGlame at. pan cll 

I26eeA New Yiannopoulos NEGLIGENCE CLAUSES opoecit. at p. 5. 


127. Chandris v. Isbrandtsen-Moller (1951) 1 K.B. 240 at p. 247 (per 
Devlin J.). 
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most important effect was that the shipowner or carrier could no longer 
contract out of certain defined responsibilities and was given specific 
rights and remedies. In summary, the 1924 Hague Rules were "based on 
the principle of the carrier's liability which was lessened through a 
system of immunities and statutory limitations. "'28 
The Protocol of Signature to the 1924 Brussels Convention states 
that the "High Contracting Parties may give effect to this Convention 
either by giving it the force of law or by including in their national 
legislation in a form appropriate to that legislation the rules adopted 


1129 


under this Convention. As a result of this most of the maritime 


nations have ratified or acceded to the Convention, 22 and many others 
without formally accepting the Convention have enacted domestic legis- 


lation based on the Puless. | 


5.1 Scope and Nature 


It might be useful to observe at the outset that the Hague Rules 
were conceived on Anglo-American Common Law concepts as developed over 
a period by the courts. To that extent they have posed problems of 


transplantation, particularly in transposing notions such as "due 


132 an 


diligence’, "deviation", "“seaworthiness" etc. into the civil law d 


other systems. 


tZOmeo 2 DOKEOD eC Lt mate PD. 2U. 
P29 eekKnautieale pen 71s 


130 PAYNE AND IVAMY'S CARRIAGE OF GOODS BY SEA Ninth Edition at p.145 
(1972). 


131 W. E. Astle SHIPOWNER'S CARGO LIABILITIES AND IMMUNITIES Third 
Edition au pp, 420-473. 


132 R. Wolfson "The English and French Carriage of Goods by Sea Enact- 
ments" 4 International and Comparative Law Quarterly 505 at p. 511. 
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The rules only apply to a contract of carriage by sea which is 
covered by a bill of lading or similar document of title--Article I (a). 


In Harland and Wolff v. Burns and Laird! 33 


the words "covered by a 

bill of lading" were construed to mean any contract of affreightment, 
however informally made, which entitled the shipper to demand a bill 

of lading. The word "ship" is defined in Article I (d), while Article 

I (c) defines "goods" and specifically excludes deck cargo and live 
animals. The carriage of goods covers the period from the time when the 
goods are loaded on to the time when they are discharged from the ship-- 
Article I (e). On the other hand Article VII states that the parties 
may enter into any agreement regarding the carrier's responsibility 

for the goods “prior to . . . loading on and subsequent to. . 
discharge." 

In Article III (2) is the central obligation that the shipowner 
should "properly and carefully load, handle, stow, carry, keep, care for 
and discharge the goods." But this is made "subject to the provisions 
of Article IV," which in fact means that liability for unseaworthiness 
is founded on the carrier's "want of due diligence" in providing a 
Seaworthy ship. Article III (1) in fact states that the carrier is 
obligated before and at the beginning of the voyage to use due diligence 
in providing a seaworthy ship. Article III (4) states that a bill of 
lading issued shall be prima facie evidence of the receipt by the carrier 
of the cargo described in the bill of lading. Article III (6) provides 
One year period of limitation. -Article IV (2) enumerates the "catalogue" 


of exemptions. Article IV (4) provides for deviation to save life or 


ome oo) eA0 tule kee 200. 
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property at sea, as well as “any reasonable deviation". Article IV (5) 
provides for unit limitation of Trabrlitys “Article V specifies that 
generally the rules do not apply to charter parties. Article X 
indicates that the rules apply to all bills of lading issued in any of 


the contracting States. 
6. REVISION OF THE HAGUE RULES 


This process began prior to 1959 when in the report of the CMI 
Sub-Committee on Conflicts of Law recommended amendment to Article males 
In September 1959 at the CMI Twenty-fourth Conference at Rijeka! 
this was considered and the Conference adopted a resolution calling 


on the Sub-Committee in its future work "to study other amendments and 


136 


adaptations to the provisions of the Convention." Following upon 


this, divergent views emerged amongst the various national maritime 
law associations of the CMI as to the desirability of amending the Hague 
Rules. Some felt that only a limited number of amendments were required 


so that the agreement reached in 1924 would not be upset. Others thought 
) 
that a substantial revision had become necessary after some 40 years. '3/ 


In the meantime three British judicial decisions in 1955 (The 


138 139 


in 1961 (The Muncaster Castle and 1962 (Scruttons vy. 


Himalaya 


134 Article X states: "The provisions of this Convention shall apply to 
all bills of lading issued in any of the Contracting States".--Knauth 
Cperc umole tm 30, 


135 Joseph C. Sweeney op. cit. at p. 73. 
136 CMI 24th Conference--Rijeka, 1959, Proceedings, at p. 430. 
137. Idem. 


138 Adler v. Dicksgn (1955) 1Q.B. 158 (called: generally as The Himalaya). 
139 Riverstone Meat Co. Pty. Ltd. v. Lancashire Shipping Co. Ltd (1961) 


.C. 807 (called generally as The Muncaster Castle). 
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Midland Silicones had caused some. consternation amongst the Shipowning 


community and the shipping interests. It was against this background 
that the argument was strongly advanced that the course to be adopted 
should be one that did not upset the general scheme of the Hague Rules 
and amendments should be by way of a Protocol. This gave an impetus 
to the movement for a change. 

At the CMI Conference of 1963 at Stockholm a draft text embodying 
the amendments was agreed upon and suggestions made that it be submitted 


14] 


to a Diplomatic Conference. The general effect of the amendments 


was to over-rule the British fecisine 


In 1967 and 1968 the 
Diplomatic Conference on Maritime Law held in Brussels examined the 
Stockholm draft and in fact rejected the amendment Siqgesead in the 
text over-ruling the British decision in The Muncaster Castle. The 
final cutcome was the Protocol !42 amending the Hague Rules. 44 

In the meantime following upon this, the UNCTAD Working Group 
received complaints to its enquiries concerning the Hague Rules, as 


well as a general desire for the further revision of theme 








1405 Scvuucons: bide vi Midvandyol licones Ltd: (1962) A.C. 446. 
141 W. E. Astle op. cit. “at pp. 154-158. 


142 R. P. Colinvaux'Revision of the Hague Rules relating to bills of 
lading" 1963 Journal of Business Law at p. 341. 


(43en Leu Drotiumearicine Erance1SsuvOl. 620, atene.slom( 1960)% 


144 The Protocol comes into force when ratified by ten countries, 
five of which should have a fleet, sailing its own flag, of more 
than 1 million tons (Article XIII). As of May 1975, Norway and 
Sweden had ratified, while Singapore and Syria had adhered to the 
Protocol--Joseph C. Sweeney op. cit. at p. 73. 


145 U.N. Doc. 1D/B/ 289. 
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The main thrust of the criticism against the Hague Rules can 


best be summarized as follows: 


(1) the uncertainty in the application of the laws that 
emerge under the Hague Rules (i.e., difficulties 
encountered in establishing where and how the loss 
or damage to the cargo occurred, the rules applying 
to burden of proof, the laws affecting the 
allocation of responsibility for loss or damage 
to the cargo); 

(2) the uncertainties caused in the interpretation by the 
courts of the Hague Rules generally and particularly 
of terms, such as, "reasonable deviation" (Article 
IVs(4)) ,<'due diligence" (Article .J11_(1)), “properly 
and carefully" (Article III (2)}, "in any event" 
(Article III (6)) as well as the definitions found 
in Article I; 

(3) the ambiguities surrounding the concept of "“seaworthiness" 
of vessels; | 

(4) the unit limitation; 

(5) the jurisdiction and arbitration clauses found in bills 
of lading; 

(6) clauses in bills of lading permitting carriers to divert 
vessels, and to transship goods short of or beyond desti- 
nation point specified in bills of lading at the expense 
and risk of the cargo owner; 

(7) insufficient legal protection for cargoes with special 


characteristics requiring special stowage, etc. 
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(8) immunity granted the carrier under Article IV, 
where liability should logically be borne by him, 
particularly in cases like those which excuse him 
liability for the negligence of his servants and 
agents in the management and navigation of the 
vessel; 

(9) the continued retention in bills of lading of 
exceptions or exoneration clause of doubtful validity, 
including restrictive exemptions and time limitation 
clauses. 


It should be emphasized that national legislation incorporating 


the Hague Rules have not adopted a uniform text, and in some jurisdictions, 


where national laws permit international conventions as part of the 
general domestic law, there even exists a divergence between them. |" 
It might be useful to carry out a brief review of some relevant 
articles of the Hague Rules. The definition of "carrier" in Article 
I seems to raise two uncertainties, that is whether other persons such 
as shipping and forwarding agents who issue bills of lading are consi- 
dered "carriers"; and whether the shipowner or the charterer is liable 
as a "carrier" when the ship has been chartered and the bill of lading 


: i ] , ; : 
contains a "demise clause". 47 Injustices have sometimes occurred when 


146 A. Yiannopoulos "Bills of Lading and the Conflict of Laws: Validity 


of Negligence Clauses in France" 7 Am. J. Comp. L. 516 at. 
Dire c= oaie 


147. "Demise clause" in a bill of lading is usually in the following 
form: "If the ship is not owned by or chartered by demise to the 
company or line by whom this bill of lading is issued (as may 
be the case notwithstanding anything that appears to the contrary) 
this bill of lading shall take effect only as a contract with the 
owner or demise charterer as the case may be as principal made 

[Continued on next page. ] 
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courts have held that the shipper cannot sue the owner of the vessel 


because he is not the "carrier", and charterers have been permitted to 
evade liability since they are not considered to be "carriers". 78 
"Ship" is defined as any vessel used for the carriage of goods by sea. 
Does this cover barges and lighters when used for loading and discharging 
from vessels? If one applies this to the definition of "carriage of 
goods" which covers the period from the time when the goods are loaded 


to the time they are discharged! *9 


from the ship, it is doubtful whether 
barges or lighters are covered by the term "ship". Also, in the 
definition of “carriage of goods", the expression "from time when the 
goods are loaded on to the time they are discharged from the ship" is 


150 


not sufficiently precise and has raised some difficulties. The common 


practice has been to apply the Hague Rules from "tackle to tackle", 
which means that when the ship's tackle is used, the loading starts 
when the tackle is used the Hague Rules were held to usually apply when 


the cargo crosses the rail. |! 


[Continued from p. 294. | 
through the agency of the said company or line who act as agents 
only and shall be under no personal liability whatsoever in 
respect thereof."--SCRUTTON ON CHARTERPARTIES at p. 54. 


148 KurtGronfors (ed. ) SIX LECTURES ON THE HAGUE RULES at p. 113 (1967). 
149 Waters Trading Co. v. Dalgety & Co. (1951) 2 Lloyds Rep. 385. 


Wilson v. Darling Island Stevedoring and Lighterage Co. (1956) 
1 Lloyds Rep. 346. 


150 Pyrene Co. v. Scindia Navigation Co. (1954) 2 Q.B. 402. 
Renton & Co. v. Palmyra Trading Corporation of Panama (1967) A.C. 149. 
Goodwin, Ferreira v. Lampert & Holt (1929) 34 LI. L.R. 192. 

151 W. Tetley MARINE CARGO CLAIMS at p. 159 (1965). 
Also, see Pyrene Co. v. Scindia Navigation Co. op. cit. and Hoegh 
Lines v. Green Truck Sales Incorporated (1962) A.M.C. 431. 
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There is also the problem of the provision in Article VII which 


permits the carrier to contract out of liability for the period when 


- the goods may be in his custody before loading and after discharge. (2° 


However, in the United States the effect of the Harter Act, it is 
claimed, !°3 would prevent this, since section 1 of that Act provides 
that it shall 


. not be Lawhul for the manager, agent, master or 
owner of any vessek... to Ansent in any bill of Lading 

. any chause . . . whereby it, he, or they shall be 
nekieved from Liabsthity fon Loss on damage arising from 
negligence, fault, on fathure in proper Loading, stowage, 
custody, care or proper delivery of any and all Lawful 
merchandise committed to its on thetr charge. Any and 
akh words on chauses of Auch Ampornt inserted in bikls 
of Lading or Shipp¢ pg necetpts shakl be null and void 
and of no effect.” 


Within the context of the definition of "carriage of goods", 
what does "loading on" and “discharged from" mean and when do the 
Hague Rules apply? Knauth states that there has been some controversy 


155 


over this. Dor maintains that: 


As a rule, reference must be made to the custom of the 
respective ports to deteuntne this pertod. 


The sokutions most commonly admitted both by the 
authors and the Courts are the following: 


When the cargo 445 nokked on pushed from the shone 
on Lighter into the ship by a gangway, over the ship's 
nak on through a side door, the Loading-on occurs when 
the cargo passes over the ship's natl on through the ship's 
bide door. 
152 K. Gronfors--Note--1960 Journal of Business Law at p. 120. 
153 Knauth at pp. 163-169. 
LSA LDI dss ed tL ea 19. 


155 Ibid.,.at pp. 144-147. 
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1{ the cargo 4s hoisted by a pier-side crane or a 

floating derrick, on 46 a grain elevator, a mechanical 

conveyor on shoveller are used, the Loading-on occurs 

when the <tem of cargo is first deposited on board the 

Ship. See Krawtle v. Herd 1956, A.M.C. 2217. 

If, on the other hand, the cargo is Liquid, the 
provisions of the Convention shall apply from the moment 
when the cargo flows s/rom the Ahonesrde chute oA pdpe 

to the ship's chute on pipe. 9 

It is clear that cargo may be damaged or lost during the "loading 
on’ or “discharged from" operation. Article III (3) provides that after 
"receiving the goods into his charge, the carrier or the master or agent 
of the carrier shall, on demand of the shipper, issue to the shipper 
deviiisoi@lacinG-s mec Article lll °(/)sstates that after ithe ‘Goods 
are loaded the bill of lading to be issued by the carrier, master, or 
agent of the carrier to the shipper shall, if the shipper so demands, 
be a ‘shipped' bill of lading, provided that if the shipper shall have 
previously taken up any document of title to such goods, he shall surren- 
der the same against the issue of the ‘shipped’ bill of lading." Do 
the above provisions contemplate two different types of bill of lading 
and consequences of liability? 

It is clear that the Hague Rules seem to apply during the period 
described above before any bills of lading are in fact issued, 9! other- 
wise the provisions would be meaningless. Further, Article II and III 
(2) indicate that the carrier in relation to loading, carriage, custody, 


care and discharge of goods is subject to the responsibilities and 


liabilities set forth in the Hague Rules. 


P5Cen DOr sOpeachuema cap... | 10 


157) fKrawilley.. Herd (1956) A.M.C. 2217. 
Pyrene v. Scindia Steam Navigation Co. Ltd. op. cit. 
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It is also very clear that Article III (1) and (2) and Article 
IV establishes the basic framework of fault. Article III (1) binds 
the carrier "before and at the beginning of the voyage to exercise due 
diligence" to make the ship seaworthy, and to properly man, equip and 
supply the ship. The expression "before and at the beginning of the 
voyage" 98 has led to unreasonable results in many countries. Also, the 
term "voyage" has been interpreted as a single bill of lading voyage 
regardless of the number of stops the ship may make along the way. Thus, 
a ship takes on cargo at the port of commencement of its journey, next 
Stops at an intermediate port to take on further cargo, and proceeds to 
take on further cargo at another port prior to its destination and then 
whilst proceeding from such a port sinks because it was unseaworthy after 
leaving the last port of call. In such circumstances the carrier is 
said to be only liable to those shippers who shipped from the last port 
prior to the disdster. '°- 

As mentioned under the Hague Rules, the duty on the shipowner or 
carrier was to exercise "due diligence" to furnish a "seaworthy" vessel. 
It is noteworthy that the French text of the Hague Rules (which was to 
be the authentic text) expresses the duty as one to exercise “une 
diligence raisonnable"--which to some of those participating at the 
Diplomatic Conference was understood to amount to "reasonable" diligence 
rather than "due" diligence. 

What is "due diligence"? The expression was previously used in 


Section 3 of the Harter Act; Section 5 of the Australian Sea Carriage 


158 Maxine Footwear v. Canadian Government Merchant Marine (1959) 
Ge ete 


159 The Makedonia (1962) 1 Lloyds Rep. 316. 
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of Goods Act, 1904; Section 300 of the New Zealand Shipping and Seamen 
Act, 1908 and Section 4 of the Canadian Water-Carriage Act, 1910, 
therefore it may be useful to see how this was interpreted by the courts 
prior to the Hague Rules. 160 In the United States, in The Alvena'®! 

“due diligence" amounted to the use of all reasonable means to make 
the vessel seaworthy. Similarly in the United States, in Nord-Deutscher 


Lloyd v. President . . . of Insurance Co. of North America !©? 


the duty 
of diligent shipowners was described as being "one of . . . vigilant 
anxiety and solicitude . . . to make their vessels seaworthy." Also 

it was held that the duty to exercise due diligence was irreducible 

and efforts to agree in advance by contract what conduct will constitute 


163 Further, the owner's 


164 


“due diligence" would not prevent liability. 


duty to exercise due diligence was not delegable. The due diligence 


to make the vessel seaworthy must be exercised at the beginning of the 


voyage. 16° 


It is stated that the 


. due diligence required 4s due diligence in the work 
Atseks by the carrier and all persons, whether servants or 
agents on independent contractors whom he employs or 
engages in the task of making the ship seaworthy; the 


LOOM RUN CHIU im loco le CeheDes 103. 





. McFadden v. Blue Star Line (1905) 1 K.B. 697. 
Hele onts nO foe eon). 
iG2menOcre 420m 1901). 


163 Philippine Refining Corporation v. United States 27 F. 2d 134 (1928). 


164 International Navigation Co. v. Farr & Bailey Manufacturing Co. | 
TEISU PSS (ToT) 


165 The Willdomino 300 Fed. Rep. 5 (1924). 
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cavern does not, therefore, discharge the burden of 

proving that due diligence has been exercised by proos 
that he engaged competent experts to perform and super- 
vise the task of making the ship seaworthy. 166 They 65 
Statute «nposes an Aneseapable personal obligation. 


The "standard" required to exercise due diligence has been 


168 


described as equivalent to the common law duty of care. The question 


whether the shipowner's conduct has satisfied the requirement of due 


diligence and what tests ought reasonably be made are all questions of 


fact, |©9 


In Article III (6) is the provision of the one year period of 


170 


limitation, while Article IV (2) enumerates the "catalogue of 


eal 


exemptions" numbering a total of seventeen items. Sjur Breakhus 


maintains that Article IV (2) (q) rule is the most general of them and 
in fact determines the extreme limit of the carrier's Habivity.|7* He 
formulates this principal rule in the following manner: "(1) liability 
for loss of or damage to cargo can be imposed on the carrier only if 


the loss or damage has been caused or contributed to by a negligent act 


or omission of tha carrier, his agents or servants, or, for the sake of 


166 The Muncaster Castle op. cit. 
Union of India v. N.V. Reederij Amsterdam (generally called The 


Amstelstot) (1962) 1 Lloyds Rep. 55, (1963) 2 Lloyds Rep. 223. 
167. SCRUTTON ON CHARTERPARTIES at p. 422. 





16eeUnionvommindiaeve Ni Ve Reederijiop. cit. at p.e235- 


169 Shade v. National Surety Corporation 288 F. 2d 106 (1961). 


170 R. P. Colinvaux "The 'Time Bar' of the Hague Rules" 1964 
Journal of Business Law 171. 


gt) Knauthtab pp s0-52; 


172 Sjur Braekhus "The Hague Rules Catalogue" in K. Gronfors (ed.) 
SUC MOMUINES ie, ohms wehe [lo NT 














. P a ; c 

- ‘ y v \@ arnt me 4 © pie ds Hr 

4 ’ es — 

444 ¢ Wp An he 

ef ; : nS ei ere 6D 
‘ 5 i 
eh bation: "high 

i = 


a f ) 2 Isr 
}: ' E ; + fst bins) 





be 


hl st staah at oF 


r ) 7) at ae Ptrlide di ae tae 


th § nih if oa 1 
, an) fs a A An vented i 7 
aad zante retob: to tat 


fury T aig ton trea: ytd catotwnat 


9). Ral tat aa i) vor i 
ak - 


font “te i bate 
os 


PALE 






Hs 


301 
brevity, by culpa on the part of the carrier, but (2) the burden of 
proof as to whether there has been such culpa on the part of the carrier 
or not rests on the carrier." According to him "from the carrier's 
liability for the culpa of his servants has been cut away a wide 
sector" (the so-called liability for nautical faults)s./° the most 
important being Article IV (2) (a)--act or neglect in the navigation a 
in the management of the ship; Article IV (2) (b)-~-fire; as well as 
Article IV (5)--unit limitation. In Article IV (4) is the provision 
dealing with deviation to save life or property at sea, as well as for 
"any reasonable deviation". '/4 As for the word "reasonable", Dor 
maintains that in this connection it is incapable of precise definition 
and goes on to state that "as there is no indication of the proper test 
to apply, the Courts of different countries may admit a different 


solution for a similar Dae DUS 


Article IV (5) provides for unit limitation of liabitity. /76 
Erling Selvig holds that this is composed of two elements: the stipulated 
amount, and the quantitive unit of the goods by which to calculate the 


ae 


carrier's maximum liability. According to him as a matter of legal 


interpretation only the question of the proper unit of calculation has 


173 Idem. 
WaterKnautheats peed 3: 
b/5) Dor ate p-t 48. 


176 £. Selvig UNIT LIMITATION OF CARRIER'S LIABILITY at pp. 15-22; 
35-78 and 194-206. 


177. +E. Selvig "Unit Limitation and Alternative Types of Limitation of 
Carricieceliapili cy in ke Gronorse edn) oli L ECTURES*Op.. Cit, 
pb. 109; 
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has proved ai fercdl ties 


In addition, the definition of "goods" exclude deck cargoes and 
live animals. This means that carriers may contract out of liability 
for such cargoes by means of exemption clauses in the bills of lading. 
Since large quantities of cargo are in fact carried on deck as well as 
live animals (particularly exports of timber and livestock from 
developing countries) this works to the benefit of the carrier. Further, 
the large increase in container traffic (which is also carried on deck) 
also emphasizes the importance of deck cargo. 

Further two problems generally continue to arise--the persistent 
uncertainty as to the applicability of the Hague Rules to loss or 
damage occuring during loading on and discharging activities; as well 
as to the discontent over the fact that the Hague Rules may not cover 
loss or damage that occurs prior to loading on or subsequent to discharge. 

It is also clear that in looking at the Hague Rules the criteria 
to be followed should be that of trying to balance the equities between 
the carrier and the cargo owner; the removal of legal ambiguities where 
they exist and looking at the special interests of the developing 
countries. Applying this to the commercial aspects, particularly of 
the bill of lading (to see if it satisfies the Suceorehn of the seller, 
the carrier, and the buyer) it seems that the relationship between the 
sales contract and the bill of lading is of some importance. Usually 
sales contract contain terms on which they have been sold, that is, 
either on f.o.b. or c.i.f. or other terms. According to Gilmore and 


Black these terms 


178 Idem. 
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» + » Serve Several functions. 1) They determine the point 

at which property in the goods passes from the seller to 

buyer, and consequently which party bears the risk of 

Loss and what nemedies ane available to erther party on 

breach by the other. 2) They determine what performance 

by the seller amounts to a tender which will put the 

buyer, who thereafter nefuses to accept delivery, in 


breach. , é) They are a widely used means of quoting 
PALCOA. / 


° 
The legal ownership or possession of the goods usually can be transferred 
from named consignee to other persons without the need for any one to 
see or be in physical possession of them, for some times the goods in 
question are on the high seas. Ownership or possession initially is 
transferred when the consignee signs the bill of lading, but the 
document may in the interval pass to other parties till the last holder 
presents it to the carrier at the port of destination. The various 
indorsees and holders of the bill of lading are entitled legally to rely 
upon the "tally" and upon the- statements that the cargo was “shipped 
in good order and condition" or "shipped in apparent good order and 
condition" since the shipowner is estopped from "proving that they were 
not in apparent good order and condition, unless it was clearly known 
to the indorsee or person presenting the bill of lading that the state- 
ment was untrue or is proved that he did not act upon the faith of the 
statement. "180 
The carriers obligation is to issue to the shipper on demand a 
bill of lading pursuant to Article III (3) stating the quantity and 
apparent condition of the goods. Also, in general they are responsible 


_to bona fide indorsees and purchasers as is clear from what is stated 


above. 


179 Gilmore and Black ADMIRALTY at p. 96. 
180 SCRUTTON ON CHARTERPARTIES op. cit. at pp. 114-115. 
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It is clear from the foregoing that as far as the commercial 
aspects of the bill of lading is concerned, the main problem concerns the 
Status and function of it as a receipt. The Hague Rules in Article III 
(3) requires the carrier to mention on the bill of lading either the 
number of packages or pieces, or the quantity, or weight as furnished 
in writing by the shipper and the apparent order and condition of the 
goods. Article III (4) states that such a bill of lading shall be prima 
facie evidence of the receipt by the carrier of the goods as described 
above in Article III (3). However, some countries in fact go so far 
in their national.legislation as to require the carrier to answer for 
the quality of the goods as well (in these cases he can exempt himself 
from this by exoneration clauses). 

Another question relates to the cost effectiveness of the bill of 
lading, that is what is the level of the economic cost imposed in 
relation to the commercial function performed, as well as on whom should 
such costs fall. In resolving this it is clear that the most important 
question is where does the risk of loss lie and who bears the cost of 
insuring against that risk. Cargo owners really should not need to 
insure against the risk of loss or damage which is covered by the pro- 
vision of Article III and falls on the carrier. However, the apportion- 
ment and definition of risks and liabilities are not clearly demarcated 
in the Hague Rules, as well as the uncertainties relating to matter of 
burden of proof. The end result is that cargo owners often over-insure, 
lest they expose themselves to the risk for which the carrier might not 
compensate them. The additional insurance carried by the cargo owner 


invariably includes insurance against risks for which the carrier is 
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already responsible and thus insurance policies overlap. '8! 


Another cost may arise as a result of the delay that ensures in 
the settlement of claims, as well as the cost of arbitration and liti- 
gation. Unit limitation of liability also may impose a cost on the 
cargo owner since he usually has to insure for the balance not covered 
by the carrier. 

It is clear from the foregoing that the test of cost effectiveness 
Shows that the incidence of cost lies heavily on the cargo owners. It 
follows that where the parties are in different countries, the inequi- 
table incidence of cost leads to a real income transfer between two 
countries. As the developing countries are basically more important 
as cargo owners than carriers, the current situation is unfavourable 
to them and leads to the transfer of real income from the poor developing 
Hounities to the rich developed shipowning nations. | 

The Hague Rules "preserve much of the character of the commercial 
law that developed prior to the nineteenth century. It is not surprising 
that they should be criticized by cargo interests in the modern age 
of transport... . the Hague Rules continue to carry the stamp of 
the national regimes which preceded them and which strongly favored 
the ocean carrier," 182 


As for the developing countries' objection these may be summarized 


181 “cargo insurance, of course, insures against some losses for which 
the ship is responsible, for the cargo underwriter pays on many 
claims even though negligence of the ship has been a concurrent 
cause of the loss."--Gilmore and Black ADMIRALTY at p. 169. 


182 Stephen Zamora "Carrier Liability for Damage or Loss to Cargo in 
International Transport" 23 Am. J. Comp. L. 391 at pp. 418-419 
(1975). 
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as being 


. . that the allocation of risks in the Hague 
Rules 45 akready slanted too much in favor of the 
carriers while the further protection of the unit 
kimttation of Ltabshity together with the posagbitity 
of over-all Lunctation of shipouner Ltabclity 
tips the balance s0 much in the shipowner's favor 
that 44 mua necessarily have affected the cost of 
ANAUANCL, although no compensation 44 given by 
way of Lower freight nates for shippers. It has 
also been argued that alteration of the bakance of 
MARS An favor of Shippers shoukd not Lead to 
additional costs of operations for shipowners 40 
as to Lead to an increase in the freight nate, 18 


7. UNCITRAL'S DRAFT CONVENTION ON THE CARRIAGE 
OF GOODS BY SEA 
The present effort by the developing countries (the majority of 
them being cargo exporters not maritime powers) in UNCITRAL is concen- 
trated in the widespread revision of the Hague Rules. Recently, the 


Working Group on International Legislation on Shipping © Submitted a 


187 [Appendix F] to 


Draft Convention on the Carriage of Goods by Sea 
UNCITRAL. The proposals made by the Working Group call for a radical 
revision of the liability provisions contained in the Hague Rules. 


The Draft Convention replaces Articles III (1) and (2) and 


183 International Convention for the Unification of Certain Rules 
Relating to the Limitation of Liability of Owners of Seagoing 
Vessels, August 25, 1924--120 UNTS 125, No. 2763 (1931-1932). 


184 John D. Kimball "Shipowner's Liability and the Proposed Revision 
of the Hague Rules" 7 J. of Mar. L. and Commerce 217 at pp. 229-232; 
240-243 (1975). 

185 John C. Sweeney op. cit. at p. 74. 

186 U.N. Doc. A/CN.9/105 (1975). 


187. U.N. Doc. A/CN.9/105, Annex (1975). 
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188 


IV (1) and (2) of the Hague Rules by providing in Article 5 (General 


Rules) the responsibilities applicable to the carrier. These General 
Rules are affirmative in nature and liability is to be based on fault. 
Further the Draft Convention states that "carriage of goods" covers 
the period during which the goods are in the charge of the carrier at 
the port of loading. He is deemed to be in charge of the goods from 
the time the carrier has taken over the goods (Article 4 (1) and (2)). 
The Draft Convention also provides for a unified rule on 
‘burden of proof (Article 5 (7)). The effect of the proposed rule 
expands the liability of the Shipowner to cover for causes for which 


he is not now responsible under the Hague Rules. The shipowner's 


188 Draft Article 5 provides: 


“Il. The carrier shall be liable for loss, damage or expense 
resulting from loss of or damage to the goods, as well as from 
delay in delivery, if the occurrence which caused the loss, 
damage or delay took place while the goods were in his charge 
as defined in article 4, unless the carrier proves that he, 

his servants and agents took all measures that could reasonably 
be required to avoid the occurrence and its consequences. 


4. In case of fire, the carrier shall be liable, provided the 
Claimant proves that the fire arose due to fault or negligence 
on the part of the carrier, his servants or agents. 


6. The carrier shall not be liable for loss, damage or delay in 
delivery resulting from measures to save life and from reasonable 
‘measures to save property at sea. 


7. Where fault or negligénce on the part of the carrier, his 
servants or agents, concurs with another cause to produce loss, 
damage or delay in delivery the carrier shall be liable only 
for that portion of the loss, damage or delay in delivery 
attributable to such fault or negligence, provided that the 
carrier bears the burden of proving the amount of loss, damage 
or delay in delivery not attributable thereto. 























a ! ’ | | E 
tevsud) 2 atotyyein’ pe tabenag we ia areal att v0 (3) 
Ieohet eion!  Aiieget a fe said} tranogamn ® | 
iuat po Panne “a +) 2k ogy tbat L Reagent n tivatiae ae 
yo, “aod to ogi aia" Tee eae wéFtpeviyo2 Sock ait Aoitiue 
ae A yet) @it sh ad Sohn eth sot ontyuh botseg at 
inte at od. oo Levwathot oat. Geta eee: aan 
| wy Qs Tee eed Wee otf -aintt sat _ 

t i Aue ieyaod sted sdf 
dit Gouca ock CCR ete) Aosta teat 


on 


=_ = 
5 


it to Watt M467 ott @naIRe 


vat eft? emotes won un SP ae | ai | 


~ 





-_ —— A ST 


2 a1 ais a es. 


tart oh anion ih vo Fa rz "het 2 ee a 


a Vt. eral ‘a oh asi 
| it eld #xc? vals +o StemBD 
das liven iol ~* @falive-at bent tenis 
are | : Sot é)oae0 bat 2inevtad ef 
5: wae 7 vee @aY Stova.e? Deriest od _ 


- 
= 
— 


6 thee a) 


1f Hoh fyi [Fi j 7} nh ree EMT Ee | a! f to Sf02 al cab 
A DEY oS aiee, “v7 7 git) cit St caucay Joan di2) “Te 
stins ° OS And ie 2C 4 ae ie P| oi 10 wit of i 


' we 


308 


immunity for loss caused by error in navigation or management is 
removed. The shipowner would be liable for the negligence of the 
master and crew as part of his overall responsibility owed to exercise 
due care. However, the Draft Convention provides that if the carrier 
can prove that in addition to fault on his part he is able to show 
that there was a parallel cause for which he is not responsible, he 
can to that extent reduce his liability. 

As mentioned previously the new General Rules of liability seem 
to "retain the basic characteristics of liability based on negligence 


189 


with reversal of the burden of proof." Although the Draft 


Convention simplifies carrier liability into one basic rule, 


. the adoption of a general rule of negligence, 
expressed tn terms of "reasonable" conduct, exposes the 
carrier to considerable uncertainty as to the conse- 
quences of 4ts actions. What are "all measures that 
coukd neasonably be nequined"”? Only years of case Law 
under the new rule would provide increased certainty, 190 


189 Stephen Zamora op. cit. at p. 419. 
190 Idem. 
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CHAPTER IX 
CONCLUSION 


‘It is to be hoped that sufficient has been said in the 
previous chapters of this study to demonstrate the urgency for radical 
changes and the necessity for satisfactory solutions to be undertaken 
in the area of international trade law. Mr. Justice Holmes said: 
"The law embodies the story of a nation's development through many 
centuries. "! We have seen that the development of international 
commercial law for most part was founded on ancient customs and 
usages generally referred to as the Law Merchant, but it is clear 
that this was not the only source, since there were other contributions 
which also played a significant role in its later development. 

What is required presently is a continuation of the careful 
review being undertaken of the existing laws applicable in the field 
of international commercial law. It is important to stress that in 
these activities there is a need for some haste. Charles de Visscher 
some eighteen years ago pertinently observed: 

The hour 48 not one for doctrinal generalizations 

moving <n the rhythm of a transcendental Logic, or 

for brckliant systematizations tn which tntellectual 

Angenutty often counts for more than respect for the 

facts. It 44 rather one that challenges us to necog- 

nize the Limcts which 1n our day the dependence of 

Anternationak Law on the historical fonms of power 

distribution sets to 4ts effectiveness. .. . Every 

nenewed recognition of the foundations of power 

stimulates a renewal of values; every Ketuin to the 

nealities holds promse effectiveness. 

1 Cited in Kelso COMMERCE at p. 2. 


2 Charles de Visscher THEORY AND REALITY IN PUBLIC INTERNATIONAL LAW 
at p. 365 (1967). 
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It needs to be emphasized nevertheless that legal principles 
and political factors--two major interdependent variables--have 
always influenced the attitudes of States in their relation inter se. 
For the new States as for the old this still has a great attraction 
and constitutes not only, a decisive, but also, a devisive, factor 
in determining their orientation towards the problems of contemporary 
international law. The case of international trade is no exception 
to this rule when we examine the attitudes of nations” displayed 
‘recently, more particularly during the debate leading up to the 
adoption by the United Nations General Assembly, initially at its Sixth 
Special Session, of the "Declaration on the Establishment of a New 
International Economic Order", along with the "Programme of Action 
on the Establishment of a New International Economic Order" ,° and 
subsequently at its Toney Srimeencece (ore of the "Charter of Economic 
Rights and Duties of States" .© 
The world's trading nations increasingly pecOunnzen Chebe1t 
trade is to expand under stable conditions and harmful action be 
avoided, then new ground rules have to be established which would 
receive universal recognition. To deal with such problems requires a 
monumental international effort. In fact, the new rules now advocated 
for some time by the developing countries for international adoption 
would alter the present legal framework. It is also clear that the new 
3 13 International Legal Materials at pp. 744-762 (1974). 
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rules will have to resolve difficult substantive and procedural questions. 
In addition new mechanisms may have to be developed to determine inter- 
“national conflicts as a result of trade distortions. Coupled with 

this is the argument related to shortages of basic supplies and the 
demand that international trade rules eh, no longer mostly relate to 

the control of imports. Sir Christopher Soames, WaeeeP hes dane of 

the Commission of the European Communities has recently stated that 


"Lal]ecess to supplies in the world economy is now as important as access 


Z 


to markets, if not more so." Similarly, Senator Mondale has argued 


that 


. there may be fustifiable reasons for individual 
counties to xmpose export controls in Legitimate short 
Supply situations. However, the objective of such 
controls should be to alkhocate the shont supplies equi- 
tably between the domestic economy and fonetgn purcha- 
Sers and not solely to export inkkation. Otherwise 
export controls can Lead to netakiation, disruption 
An trade, and pugther disorder in the cnternationak 
economic system, 


In fact, the United States Trade Act of 1974° in section 301 specifi- 
cally makes reference to the problem of access to supplies. The Senate 
Committee on Finance when dealing with section 30] in its report stated: 
The Committee's decision to give the power of 
netatriation in sdtuations tn which a foreign nation 
withheld supplies of needed commodities without 
justification complements other features of the bike 


directing the President to negotiate new, enforceable 
nukes urith nespect to export restraints. In an 


7 Cited in Goshko "OPEC--From Ineptitude to World's Most Powerful 
Cartel" WASHINGTON POST, December 22, 1974 § A at p. 25. 


8 Walter Mondale "Beyond Detente: Toward International Economic 
Security" Vol. 53 FOREIGN AFFAIRS at p. 1 (October 1974). 


9 Pub. Law No. 93°>= 618, 88 Stat. 2041. 
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anternationalk period characterized by widespread 
Shortages and inflation, this is a vital aspect of 
trade negotiations, 9 


It is clear from the foregoing that the Western nations are intent in 
expanding the rules applicable to international trade to cover more 
fully the problem of export restraints, particularly as it affects 

raw materials. Also, recently in "A Tripartite Report on Reshaping the 
International Economic Order" issued by the Brookings Institute the 
call is essentially that world 


. . . trade policy must be guided by the principle of 
comparative advantage in the future, as has been 
Aneneasingly the case throughout most of the postwar 
pertod, with great profit to all. For the industria- 
Lized countries, in practice, this requires free trade 
--urthout blocs--avoiding nonsensical efforts to 
achieve bilateral balances, combined with effective 
domestic policies to cushion the adjustment needs of 
aggected industries and thetr Labor forces. For the 
Lower cneome countries, this requires free access to 
the markets of the industrialized countries--without 
full necrproctty at thts stage in therr devefgpment- - 
and perhaps to each other's markets as were, || 


It is not to be overlooked that between 1945 to 1970, the inter- 
national system was symbolized by the presence of a few very powerful 
States--in terms of their military power, the performance of their 
economies, and the extent of their overseas capital and investment 


and control of resources--and many very weak ones. 


10 Senate Committee on Finance, Trade Reform Act of 1974, SENATE 
REPORT 1298, 93rd Congress 2nd Session 31 (1974). 


11 The Brookings Institute convened twelve economists from North 
America, the European Community and Japan to report on the manner 
in which international economic relationships should be shaped 
following the December 1971 Smithsonian Agreement of the 1.M.F.- 
Brookings Institution, A Tripartite Report on Reshaping the 
International Economic Order at p. 13 (1972). 
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. . But throughout the period the powerful were a small 
numerical proportion of the international community and 
the nukes of the system and the system rtsek§ reflected 
their interests and capabivities. The Legal rules and 
the world community were thus in disequilibriun: the 
Law accurateky neslecting [the conditions then prevarling], 
_. . International Law [as a nesult came] to be percerved 
as a system, the parameters as well as rules of which [were] 
in fundamentak disequilibrium, favouring the western and 
northern developed States over the Less-developed eastern 
and southern nations. . .. The weaker States are no 
Longer interested in a Legal system that focuses on such 
things. They are interested instead in a Legak system 
which protects against economic and cultural neo-Ampertarrsm, 
which promotes an equitable distribution, and consumption 06 
world's nesources and goods, and which makes multinatronal 
and supra-national industrial and financial institutions 
nesponsive and accountable even to them. 


Within this context, the developing countries particulary due to 
the current state in the world's economy have made demands for a 


. just and equitable relationship between the 
prices of naw materials, primary products, manu- 
factured and semt-manugactured goods exported by 
developing countries and the prices of raw materials , 
primary commodities, manufactures , capital goods and 
equipment imported by them with the acm of bAtLngtng 
about sustained improvement in their unsatrs factory 
tous of trade and the expansion of the world economy. 


Similarly, in the "Programme of Action on the Establishment of a New 
International Economic Order" the General Assembly, while dealing with 
the fundamental problems of raw materials and primary commodities as 
related to trade and development, stated that all "efforts should be 
made: . . . To evolve a just and equitable relationship... .- and to 


a 


12 Thomas M. Franck and Evan R. Chester--Comment--"At Arms Length: 
The Coming Law of Collective Bargaining in International Relations 
Between Equilibriated States"--15 Virginia Journal of Inter- 
national Law 579 at pp. 588-590 (1975). 


13. "Declaration on the Establishment of a New International Economic 
Order''--G. A. Res. 3201 (S-VI) para.) 4(j)--13 T.L.M. at p. Ate 
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work for a link between the prices of exports of developing countries 
and the prices of their imports from developed countries "4 

Law, it must be conceded, has not played a particularly creative 

role to date in the present international economic order. All this is 
in the process of change, more particularly as commodity producers 
among the developing countries have begun to appreciate that when they 
combine (just as the workers in the industrial Western countries did) 
they tray just have the necessary power to emancipate themselves from 
the so-called "free" market, the rules of which have inevitably favoured 
the economically powerful purchasers of the developed States. The 
Secretary-General of UNCTAD, Gamani Corea, recently observed that 
in the case of basic primary commodities wholly or mainly produced in 
developing countries and for which world market conditions were suitable, 
a closer co-ordination of policies among these countries was desirable 
with a view to obtaining a more remunerative level of prices. ! 
Undoubtedly the success of 0.P.E.C. (Organization of Petroleum Exporting 
Countries )'° may be a future model for other groups of developing 
country producers. According to Gamani Corea the international economic 
system has failed, over the past two decades, to transmit adequately 


to the developing countries the remarkable expansion which has taken 


place in the developed world. In his view it is desirable to create 


Lee Ce rene Sees CUCR\ooNl) (Dal Gat mle Coe lDideematepe sic 


15 Ursual Wasserman "Interview with Gamani Corea, Secretary-General 
of UNCTAD, on the Problem of Production of Primary Commodities" 
GeUtNelel. I5eat pp. 15=169 (1975). 


16 Jahangir Amuzegar "OPEC In The Context Of The Global Power 
Equation" 4 Journal of International Law and Policy 221, 
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a viable, long-term institutional framework which will not only 
facilitate the further expansion of the world economy but facilitate 
its structural transformation. There is need for diversified action, 
greater access to markets and a new approach to the problem of 
commodities. Gamani Corea felt thet the few commodity agreements in 
existence are not all functioning well nor supported by all the parties 
to them. He pointed out that the consumer countries might perhaps be 
more concerned than in the past with the need for assured supplies 

and for an orderly price situation, while producer countries were 
concerned with the need for strengthened earnings and assured markets. '/ 
It is within such a context that agreed solutions will in future have 
to be made. 

It might be useful to briefly outline what was intended by the 
“Declaration”, the "Programme of Action" and the "Charter" mentioned 
above. The Charter was clearly meant by the General Assembly to 
"establish or improve norms of universal application for the develop- 
ment of international economic relations on a just and equitable basis." 18 
The Charter further employs most peremptory language and lists sixteen 
principles which "shall" govern international economic relations. The 
plan for the new international economic order is dichotomous. "“Libera- 
lization of world trade" is to be associated with "additional benefits 


ul9 le 1S"also 


for the international trade of developing countries. 
17 Ursula Wasserman, op. cit. at pp. 16-17. 

18 G.A. Res. 3082 (XXVIII) U.N. Doc. A/9030 at p. 40. 
19 G.A. Res. 3214 (XXIX) 6 November 1974, U.N. Doc. 
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envisaged that MFN treatment may have to be the ane among developed 
States, while "generalized preferential, non-reciprocal and non- 
discriminatory treatment" is to apply to the developing countries. “© 
The result is that the Charter, by setting standards for all dealings 
in the world economy has a generalized flavour, with, according to 


Western critics, a "double eeoncerds. | 


carefully woven into the 
general framework; no single right or duty can prevail in any given 
situation in a way which compromises the pursuit for economic develop- 
ment. °¢ 

On the oie hand, the Programme of Action makes many specific 
recommendations like proposals for monetary reforms <> preferences for 


developing countries in shipping and insurance; refunding of customs 
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duties collected on products from developing countnies:-. a prohibition 


of new investment in synthetics which compete with primary products 


of developing countries; <° and the promotion of reinvestment of 


corporate profits in the developing countries in which they are earned. 


20 Articles 26 and 19 of the Charter of Economic Rights and Duties 
Ghestaleso sol shMweu sei Nel ecto pp. 40 l= 402i 


21 On the other hand, the developing countries retort can be that 
they have been victims of a "double standard" practised on them 
all along by the developed nations. 


228 Article 2s, (2) of the Charter im fact, provides that\in 1ts_appli— 
cation and interpretation, the provisions of the Charter are 
interrelated--69 Am. J. Int'l. L. at p. 493. 


2 GW. Res. 3202" (SWE) paras Tl Al ¥ands2t=13 bale. gatupp 2 725-7 27. 
94 GArcAarRes 213202e0(S=V1 juparal ef3 1(a) y(vi)e--Ibid., cat ipa 724. 

as (WU Ise, G20 (GANG) Waa 12) Ce ihe aiieas ets ae TEE 

Dom Gene Rese ec2020(S=V1) para. V¥.(@).--Ibidy, at p.. 728. 


26 












ay 


ye y - H c ne ey oe A u mi 
2 ye o Wy oi = ¥ 
May ae 
Parcel areal 4) (nips ART “uni? | a A put, ‘yan, Perens neh ; = on : 
ad -t 
n. bre Loprigtit inh 2b ee nex eronan ati a 


LS 
ma) Or Hae Ad if r Sia af “(ae OS 3 agen eres | Ae i: PD. 


La ee abt Ke ri PO Wa" g Pe ast ert. sent at sal - n 
oise-ibiow . geet inn Flas ave? S 2h Yanengey niin oat 
P wer. th ‘wugtinnsa 1 int" 6 (eartig cate 


7 


“wh 


rh if Peo eve ao sub (otiere 4 rit a on. swell F texan.” 
ad Jug) OR) eae Pponguog olde Qo gl aot séuahe - 
| * nem 
sr paar weet sity tnd 24 aie 11% ae Wee buat eda ns 66ee8 
Ate “a ‘ie song, sat t 10h ab mORmOREM = 
iva? . Oe wh "9 he wT eniyauos ontquldva 
wie. 70S Bata ay a ree Eye 4 NG bar oet1e9 estiub * 
ky ae 5 , jotteys 40. rivaend seth ved ta 
. ay oy aie Mies vine gn tael swab 90. 
uy’ “ls | ifMOs PA Ce veep Seay wl os PTH ateraqiod 
; 


la aa Svan 


a a 


fh Marth ton fait stpuusnete® i’ Prata fad Meh bere aS ish 08 
UP Ay 6! dT yh ith ewemt ae 















: Tee 
Wisk adn (dee 2Aate ia tal ich wile shetad “aig ait ad I 
MSUd 110.6" parte et} | pbihnay wideghe’ 5 Te, iiney aeog. of] f ne 
Bs hat rtm tha Ais vd pools fF 


1 

a 
a 
eT 








at) , eae tag 
‘ig 4! chal 4 silat | o § Teal 


‘Sh st: on 












“aHqen es tial died sgh 
oy Thy yetD oH 


341% 
In fact the proposals for international monetary reform are most 
detailed, including the linking of Special Drawing Rights with 
development assistance. ¢/ The Programme of Action is also concerned 
only basically with the problems of the developing countries. It is 
clear that the greater part of the anxiety for the Programme of 
Action was to suggest reforms that would be receptive to the immediate 
world economic crisis. 

The immediate question as far as the developing countries are 
concerned is the legal effect of the General Assembly resolution®© 
7 adopting the Charter. It is abundantly clear that the Chairman of 
the Working Group drafting the Charter, Jorge Casteneda, was of the 
view that the purpose of the Charter was to 

. enunctate authentic economic rights and duties 

of States in the only way which 4t 1s Logically possible 

to do 40: as nights and duties of a juridical nature 

dntended to be binding 44 the draft should become part 

of the conpus of international Law... . [He felt the 

Working Group should] formulate Legal, and theresore 

obligatory, rights and duties. 

Further, the Charter should contain certain principles of a universal 
nature insofar as they apply to rights and duties of States. Also, 
he held that the Charter should strive to create new rules which 
would respond to the present and future needs of the world community, 
since merely to codify the existing international economic law "would 


be tantamount to defending the maintenance of the status quo, which has 


certainly not promoted the welfare of two-thirds of mankind. "°° Thus 


CJ ee Geer Rese acUe o-V iy paras \von(G)--lotde. dtu. 7o4e 


28 Richard Falk "On the Quasi-Legislative Competence of the General 
Assembly .Gomane Useint le leyoc Ibo). 
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30 Idem. | 
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from the Third World's perspective the urgent call is for the imme- 

diate abandonment of the age-old "double standard"--which they claim 

has favoured the developed nations unduly--by redressing past inequities?! 
However, at the First Session of the Working Group the United 

States representative expressed doubt as to the "advisability, 

possibility or feasibility of making the rights and duties formulated 


TE iy aes Saco 


in a draft Charter legally binding on the States." 
Session the Working Group decided to leave the question of the 
Charter's legal force to the General Assembly. >> The draft Charter 
was considered by the Second Committee of the General Assembly and 
on December 6, 1974 the Second Committee resolved to submit the 


34 


Charter to the General Assembly. The General Assembly on December 


12, 1974 adopted the Charter by a vote of 120 in favour, with 6 
against (Belgium, Denmark, Federal Republic of Germany, Luxembourg, 
Britain and the United States) and 10 abstentions (Austria, Canada, 
France, Ireland, Israel, Italy, Japan, Netherlands, Norway and 
Spain).>° 


From the foregoing it appears that a real consensus did not 


31 G. A. Res. 3362 (S-VII) 16 September 1975--titled DEVELOPMENT AND 
INTERNATIONAL ECONOMIC COOPERATION--in the Preamble reaffirms the 
fundamental purposes of the "Declaration", "Programme", and 
"Charter" and "a in particular the imperative need of 
redressing the economic imbalance between developed and developing 
GOUNTMIes =-7 00am Unt ee 20411976). 


32 Report of the Working Group on the Charter of Economic Rights and 
Duties: ofe States on its First Session, U.N. Doc. 1D/B/AC/12/1 at 
Dalam ys 


33. Report of the Working Group on the Charter of Economic Rights and 
DULTeSe OneStateseon TeseSecond SessionsaU.N? Doc. 1D/B/AC/12/z at p. 93. 


34 Report of the Second Committee, U.N. Doc. A/9946 at p. 26. 
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develop of the various groups. However, even if it is conceded that 
the Charter lacks immediate legal force, it clearly demonstrates the 
course that future legal developments will take in this field, 
particularly as the so-called "double standard" for international 
economic practice has now been nearly universally recognized--the 
"double standard" provisions on trade preferences and development 
assistance, were in the Second Committee deliberations adopted 
unanimous ly. °° Further, the Charter may evidence what States regard 
~ as "international custom". °/ Another factor is the concept that 
pertains to the quasi-legislative competence of the General Assembly-- 
the constant use of legal obligatory language challenges the notion 
that General Assembly resolutions cannot be legally binding. The 
phrase "collective economic security for development?” may portend 
the future development of Ret nelore not dissimilar to that 


applying to the sphere of collective security for peace. 


6m Didi ateppeechs=7b5- 


37. For this opinion, see Judge Tanaka in the South-West Africa 
Cases (Ethiopia v. South Africa, Liberia v. South Africa), 


Second Phase I.C.J.. Rep. 1966, at p. 292. 








38 Report of the Second Committee, op. cit. at p. 29. 
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APPENDIX A 


DECLARATION ON THE ESTABLISHMENT OF A 
NEW INTERNATIONAL Economic ORDER 


UNITED NATIONS GENERAL ASSEMBLY RESOLUTION 3201 (S-VI)-- 
May 1, 1974* 


The General Assembly 
Adopts the following Declaration: 


DECLARATION ON THE ESTABLISHMENT OF A NEW 
INTERNATIONAL ECONOMIC ORDER 


We, the Members of the United Nations, 


Having convened a special session of the General Assembly to study 
for the first time the problems of raw materials and development, 
devoted to the consideration of the most important economic problems 
facing the world community, 


Beating 4n mind the spirit, purposes and principles of the Charter 
of the United Nations to promote the economic advancement and social 
progress of all peoples, 


SoLemnly prockaim our united determination to work urgently for 


THE ESTABLISHMENT OF A NEW INTERNATIONAL 
ECONOMIC ORDER 


based on equity, sovereign equality, interdependence, common interest 

and co-operation among all States, irrespective of their economic 

and social systems, which shall correct inequalities and redress existing 
injustices, make it possible to eliminate the widening gap between the 
developed and the developing countries and ensure steadily accelerating 
economic and social development in peace and justice for present and 
future generations. 


1. The greatest and most significant achievement during the 
last decades has been the independence from colonial and alien 


*Reprinted from 13 International Legal Materials at pp. 715-719 
(May, 1974). 
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domination of a large number of peoples and nations which has enabled 
them to become members of the community of free peoples. Techno- 
logical progress has also been made in all spheres of economic 
activities in the last three decades, thus providing a solid potential 
for improving the well-being of all peoples. However, the remaining 
vestiges of alien and colonial domination, foreign occupation, racial 
discrimination, apartheid and neo-colonialism in all its forms 
continue to be among the greatest obstacles to the full emancipation 
and progress of the developing countries and all the peoples involved. 
The benefits of technological progress are not shared equitably by 

all members of the international community. The developing countries, 
which constitute 70 per cent of the world population, account for only 
30 per cent of the world's income. It has proved impossible to achieve 
an even and balanced development of the international community under 
the existing international economic order. The gap between the 
developed and the developing countries continues to widen in a 

system which was established at a time when most of the developing 
countries did not even exist as independent States and which perpe- 
tuates inequality. 


2. The present international economic order is in direct conflict 
with current developments in international political and economic 
relations. Since 1970, the world economy has experienced a series 
of grave crises which have had severe repercussions, especially on the 
developing countries because of their generally greater vulnerability 
to external economic impulses. The developing world has become a 
powerful factor that makes its influence felt in all fields of inter- 
national activity. These irreversible changes in the relationship of 
forces in the world necessitate the active, full and equal participation 
of the developing countries in the formulation and application of all 
decisions that concern the international community. 


3. All these changes have thrust into prominence the reality of 
interdependence of all the members of the world community. Current 
events have brought into sharp focus the realization that the interests 
of the developed countries and the interests of the developing countries 
can no longer be isolated from each other; that there is close inter- 
relationship between the prosperity of the developed countries and the 
growth and development of the developing countries, and that the 
prosperity of the international community as a whole depends upon 
the prosperity of its constituent parts. International co-operation 
for development is the shared goal and common duty of all countries. 
Thus the political, economic and social well-being of present and future 
generations depends more than ever on co-operation between all members 
of the international community on the basis of sovereign equality and the 
removal of the disequilibrium that exists between them. 


4. The new international economic order should be founded on full 
respect for the following principles: 


(a) Sovereign equality of States, self-determination of all peoples, 
inadmissibility of the acquisition of territories by force, terri- 
torial integrity and noninterference in the internal affairs of other 
States ; 
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(b) Broadest co-operation of all the member States of the inter- 
national community, based on equity, whereby the prevailing disparities 
in the world may be banished and prosperity secured for all; 

(c) Full and effective participation on the basis of equality of 
all countries in the solving of world economic problems in the 
common interest of all countries, bearing in mind the necessity 
to ensure the accelerated development of all the developing countries, 
while devoting particular attention to the adoption of special measures 
in favour of the least developed, land-locked and island developing 
countries as well as those developing countries most seriously 
affected by economic crises and natural calamities, without losing 
sight of the interests of other developing countries; 

(d) Every country has the right to adopt the economic and social 
system that it deems to be the most appropriate for its own develop- 
ment and not to be subjected to discrimination of any kind as a result; 

(e) Full permanent sovereignty of every State over its natural 
resources and all economic activities. In order to safeguard these 
resources, each State is entitled to exercise effective control over 
them and their exploitation with means suitable to its own situation, 
including the right to nationalization or transfer of ownership to 
its nationals, this right being an expression of the full permanent 
sovereignty of the State. No State may be subjected to economic, 
political or any other type of coercion to prevent the free and full 
exercise of this inalienable right; 

(f) All States, territories and peoples under foreign occupation, 
alien and colonial domination or apartheid have the right to restitu- 
tion and full compensation for the exploitation and depletion of, 
and damages to, the natural and all other resources of those States, 
territories and peoples; 

(g) Regulation and supervision of the activities of transnational 
corporations by taking measures in the interest of the national 
economies of the countries where such transnational corporations 
operate on the basis of the full sovereignty of those countries. 

(h) Right of the developing countries and the peoples of terri- 
tories under colonial and racial domination and foreign occupation 
to achieve their liberation and to regain effective control over 
their natural resources and economic activities; 

(i) Extending of assistance to developing countries, peoples and 
territories under colonial and alien domination, foreign occupation, 
racial discriminiation or apartheid or which are subjected to economic, 
political or any other type of measures to coerce them in order to 
obtain from them the subordination of the exercise of their sovereign 
rights and to secure from them advantages of any kind, and to neo- 
colonialism in all its forms and which have established or are 
endeavouring to establish effective control over their natural 
resources and economic activities that have been or are still under 
foreign control; 

(j) Just and equitable relationship between the prices of raw 
materials, primary products, manufactured and semi-manufactured 
goods exported by developing countries and the prices of raw 
materials, primary commodities, manufactures, capital goods and 
equipment imported by them with the aim of bringing about sustained 
improvement in their unsatisfactory terms of trade and the expansion 
of the world economy; 
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(k) Extension of active assistance to developing countries by the 
whole international community, free of any political or military 
conditions; 

(1) Ensuring that one of the main aims of the reformed interna- 
tional monetary system shall be the promotion of the development of 
He developing countries and the adequate flow of real resources to 
them; 

(m) Improving the competitiveness of natural materials facing 
competition from synthetic substitutes; 

(n) Preferential and non-reciprocal treatment for developing 
countries wherever feasible, in all fields of international economic 
co-operation, wherever feasible; 

(o) Securing favourable conditions for the transfer of financial 
resources to developing countries; 

(p) To give to the developing countries access to the achieve- 
ments of modern science and technology, to promote the transfer of 
technology and the creation of indigenous technology for the benefit 
of the developing countries in forms and in accordance with procedures 
which are suited to their economies ; 

(q) Necessity for all States to put an end to the waste of natural 
resources, including food products; 

(r) The need for developing countries to concentrate all their 
resources for the cause of development; 

(s) Strengthening--through individual and collective actions-- 
of mutual economic, trade, financial and technical co-operation among 
the developing countries mainly on a preferential basis; 

(t) Facilitating the role which producers associations may 
play, within the framework of international co-operation, and in 
pursuance of their aims, inter alia, assisting in promotion of sus- 
tained growth of world economy and accelerating development of 
developing countries. . 


5. The unanimous adoption of the International Development 
Strategy for the Second Development Decade was an.important step in the 
promotion of international economic co-operation on a just and equitable 
basis.! The accelerated implementation of obligations and commitments 
assumed by the international community within the framework of the 
Strategy, particularly those concerning imperative development needs 
of developing countries, would contribute significantly to the fulfilment 
of the aims and objectives of the present Declaration. 


6. The United Nations as a universal organization should be 
capable of dealing with problems of international economic co-operation 
in a comprehensive manner and ensuring equally the interests of all 
countries. It must have an even greater role in the estab!ishment 
of a new international economic order. The Charter of Economic Rights 
and Duties of States, for the preparation of which this Declaration 
will provide an additional source of inspiration, will constitute a 


1 General Assembly Resolution 2626 (XXV). 





































anus hop o ¥CON ee. Beige Se ‘wikege 
wt gat geet Fosots “4 ion 
- ats tea0 my i 
hate 1. te pant ontouga ATy 
wt ef lite peateve \aavenos tH 
ab Ot Daa eb PASnuoD, ‘antaofovab se: 
| trons 
tba hie: i? praia Ay 
> oi Sitve sige? nbs foggmes © > 
hyrgatay4 (a 5 ; 
. ayer woviy. 2a tx Seas 
. | edly Oe Pi IQOrOD 
~ ‘ ; ; > on tvtaee (a) 
eveb of- 2sGm 
: a oat 71) fq) 
; oetoe cabo We atdon 
i th i i crirttned 
(oleveab mis 7a 
J Deglhue ot®. soldw 


‘ \ » Se - ih ’ 
: —— TY : 


a 


; Pro Sil TiSuT one -geaatgoaay 
: j ; | Si : (4) 
; ; sit NOt peas ; 


a MOAdSS sucht wn Po 
dmc ie ih ab oth) - VW 
2 PATIAT Bt ) i 
were? aril ee sha .¥otg 

nis *fartt to Ssonbyere 
lo #Jwoxrr benrsy 
307 Unigol aveb 
ij 7ak - j “At 2 = 
i wt vosiowe 
avtsint ho np kze — 
b1°! soa Se " _2rsue 
bon inte Nt Vo Heme - 


| A riots vital > paleo : 
nan j | j Fi a) : ; ie ay righ Te) Ye Bie wart to 
aioe _s J 6 eri 6.00 (HVA. até yey Yo 
Bai Uh Ani ter oe bry lau» seo eee tee iel ene ee 


Se hd Phe atyse Tyr die pay). to dear btw one fagh Ae- aa 
tin’ a Sie? tt Bi vee & Muiee Ge Senne ovtontevgw 4 
ah hie es ery. Oy 78 Nahe Nee ae eee cbse 
“< ae 7 Pan iapie a 
eerie 
2 oe 


{ 
el 
i 









mai 
ois 


x on 


’ 


O27, 


significant contribution in this respect. All the States Members 

of the United Nations are therefore called upon to exert maximum 
efforts with a view to securing the implementation of this Declaration, 
which is one of the principal guarantees for the creation of better 
conditions for all peoples to reach a life worthy of human dignity. 


7. This Declaration on the Establishment of a New International 
Economic Order shall be one of the most important bases of economic 
relations between all peoples and nations. 
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APPENDIX B 


CHARTER OF Economic’ RIGHTS 
AND Ghe See OL ECT ATES 


UNITED NATIONS GENERAL ASSEMBLY 
RESOLUTION 3281 (XXIX)--December 12, 1974* 


The General Assembly. 


Recalling that the United Nations Conference on Trade and Develop- 
ment, in its resolution 45 (III) of 18 May 1972, stressed the urgency "to 
establish generally accepted norms to govern international relations 
systematically" and recognized that "it is not feasible to establish 
a just order and a stable world as long as the Charter to protect the 
rights of all countries, and in particular the developing States, is 
not formulated", 


Recalling further that in the same resolution it was decided to 
establish a Working Group of governmental representatives to draw up a 
draft Charter of Economic Rights and Duties of States, which the General 
Assembly, in its resolution 3037 (XXVII) of 19 December 1972, decided 
should be composed of 40 Member States, 


Noting that in its resolution 3082 (XXVIII) of 6 December 1973, 
it reaffirmed its conviction of the urgent need to establish or improve 
norms of universal application for the development of international 
economic relations on a just and equitable basis and urged the Working 
Group on the Charter of Economic Rights and Duties of States to complete, 
as the first step, in the codification and development of the matter, 
the elaboration of a final draft Charter of Economic Rights and Duties 
of States, to be considered and approved by the General Assembly at its 
twenty-ninth session, 


Beating in mind the spirit and terms of its resolutions 320] 
(S-VI) and 3202 (S-VI) of 1 May 1974, containing the Declaration and 
the Programme of Action on the Establishment of a New International 
Economic Order, which underlined the vital importance of the Charter 
to be adopted by the General Assembly at its twenty-ninth session and 
stressed the fact that the Charter shall constitute an effective instru- 
ment towards the establishment of a new system of international economic 
relations based on equity, sovereign equality, and interdependence of 
the interests of developed and developing countires, 


*Reprinted from 14 International Legal Materials at pp. 251-265 
(January, 1975). 
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Having examined the report of the Working Group on the Charter of 


Economic Rights and Duties of States on its fourth session, transmitted to 
the General Assembly by the Trade and Development Board at its fourteenth 
session, 


Expressing 45 apprectation to the Working Group on the Charter 
of Economic Rights and Duties of States which, as a result of the task 
performed in its four sessions held between February 1973 and June 1974, 
assembled the elements required for the completion and adoption of the 
Charter of Economic Rights and Duties of States at the twenty-ninth session 
of the General Assembly, as previously recommended, 


Adopts and solemnly prockaims the following: 


PREAMBLE 
The General Assembly, 

Reagivuning the fundamental purposes of the United Nations, in 
particular, the maintenance of international peace and security, the 
development of friendly relations among nations and the achievement 
of international co-operation in solving international problems in 
the economic and social fields, 


Agffvuntng the neec for strengthening international co-operation 
in these fields, 


Reafgruning further the need for strengthening international 
co-operation for development, 


Declaring that it is a fundamental purpose of this Chapter to 
promote the establishment of the new international economic order, based 
on equity, sovereign equality, interdependence, common interest and co- 
operation among all States, irrespective of their economic and social 
systems , 


Desinous Of contributing to the creation of conditions for: 


(a) The attainment of wider prosperity among all countries and 
of higher standards of living for all peoples, 

(b) The promotion by the entire international community of 
economic and social progress of all countries, especially developing 
countries, 

(c) The encouragement of co-operation, on the basis of mutual 
advantage and equitable benefits for all peace-loving States which are 
willing to carry out the provisions of this Charter, in the economic, 
trade, scientific and technical fields, regardless of political, economic 
or social systems, 

(d) The overcoming of main obstacles in the way of economic 
development of the developing countries, 

(e) The acceleration of the economic growth of developing 
countries with a view to bridging the economic gap between developing 
and developed countries, 

(f) The protection, preservation and enhancement of the environ- 
ment, 


Mind{ul of the need to establish and maintain a just and equitable 
economic and social order through: 
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(a) The achievement of more rational and equitable international 
economic relations and the encouragement of structural changes in the 
world economy, 

(b) The creation of conditions which permit the further expansion 
of trade and intensification of economic co-operation among all nations, 

(c) The strengthening of the economic independence of developing 
countries, 

(d) The establishment and promotion of international economic 
relations taking into account the agreed differences in development of 
the developing countries and their specific needs, 


Determined to promote collective economic security for develop- 
ment, in particular of the developing countries, with strict respect 
for the sovereign equality of each State and through the co-operation 
of the entire international community, 


Considering that genuine co-operation among States, based on joint 
consideration of and concerted action regarding international economic 
problems, is essential for fulfilling the international community's 
common desire to achieve a just and rational development of all parts 
of the world, 


Stressing the importance of ensuring appropriate conditions for the 
conduct of normal economic relations among all States, irrespective of 
differences in social and economic systems, and for the full respect for 
the rights of all peoples, as well as the strengthening of instruments 
of international economic co-operation as means ‘for the consolidation of 
peace for the benefit of all, 


Convinced of the need to develop a system of international economic 
relations on the basis of sovereign equality, mutual and equitable benefit 
and the close interrelationship of the interests of all States, 


Reiterating that the responsibility for the development of every 
country rests primarily upon itself but that concomitant and effective 
international co-operation is an essential factor for the full achieve- 
ment of its own development goals, 


Finny convinced of the urgent need to evolve a substantially 
improved system of international economic relations, 


Solemnly adopts the present Charter of Economic Rights and Duties 
of States. 
CHAPTER 1 


Fundamentals of international economic relations 


Economic as well as political and other relations among States 
shall-be governed, inter alia, by the following principles: 
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a) Sovereignty, territorial integrity and political indepen- 
dence of States; 
) Sovereign equality of all States; 
) Non-aggression; 
) Non-intervention; 
) Mutual and equitable benefit; 
) Peaceful coexistence; 
) Equal rights and self-determination of peoples; 
) Peaceful settlement of disputes; 
) Remedying of injustices which have been brought about by force 
and which deprive a nation of the natural means necessary for its normal 
development; 

(j) Fulfilment in good faith of international obligations; 
k) Respect for human rights and fundamental freedoms; 
(1) No attempt to seek hegemony and spheres of influence; 
(m) Promotion of international social justice; 
(n) International co-operation for development; 
(o) Free access to and from the sea by land-locked countries within 
the framework of the above principles. 


( 
f 
(b 
(c 
(d 
(e 
(f 
(g 
(h 
j 


CHAPTER II 
Economic right and duties of States 
Article ] 


Every State has the sovereign and inalienable right to choose its 
economic system as well as its political, social and cultural systems 
in accordance with the will of its people, without outside interference, 
coercion or threat in any form whatsoever. 


AYLVCienc 


1. Every State has and shall freely exercise full permanent 
sovereignty, including possession, use and disposal, over all its 
wealth, natural resources and economic activities. 


2, Each State has the right: 


(a) To regulate and exercise authority over foreign invement within 
its national jurisdiction in accordance with its laws and regulations and 
in conformity with its national objectives and priorites. No State 
shall be compelled to grant preferential treatment to foreign invest- 
ment; 

(b) To regulate and supervise the activities of transnational 
corporations within its national jurisdiction and take measures to 
ensure that such activities comply with its laws, rules and regulations 
and conform with its economic and social policies. Transnational cor- 
porations shall not intervene in the internal affairs of a host State. 
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Every State should, with full regard for its sovereign rights, co-operate 
with other States in the exercise of the right set forth in this sub- 
paragraph; 

(c) To nationalize, expropriate or transfer ownership of foreign 
property in which case appropriate compensation should be paid by the 
State adopting such measures, taking into account its relevant laws and 
regulations and all circumstances that the State considers pertinent. 

In any case where the question of compensation gives rise to a contro- 
versy, it shall be settled under the domestic law of the nationalizing 
State and by its tribunals, unless it is freely and mutually agreed by 
all States concerned that other peaceful means be sought on the basis 

of the sovereign equality of States and in accordance with the principle 
of free choice of means. 


Article 3 


In the exploitation of natural resources shared by two or more 
countries, each State must co-operate on the basis of a system of 
information and prior consultations in order to achieve optimum use 
of such resources without causing damage to the legitimate interest of 
others. 


Article 4 


Every State has the right to engage in international trade and 
other forms of economic co-operation irrespective of any differences 
in political, economic and social systems. No State shall be subjected 
to discrimination of any kind based solely on such differences. In the 
pursuit of international trade and other forms of economic co-operation, 
every State is free to choose the forms of organization of its foreign 
economic relations and to enter into bilateral and multilateral arrange- 
ments consistent with its international obligations and with the needs 
of international economic co-operation. 


Article 5 


All States have the right to associate in organizations of primary 
commodity producers in order to develop their national economies to 
achieve stable financing for their development, and in pursuance of their 
aims assisting in the promotion of sustained growth of the world economy, 
in particular accelerating the development of developing countries. 
Correspondingly all States have the duty to respect that right by 
refraining from applying economic and political measures that would 
Jamie t. 
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Article 6 


It is the duty of States to contribute to the development of 
international trade of goods particularly by means of arrangements and by 
the conclusion of long-term multilateral commodity agreements, where 
appropriate, and taking into account the interests of producers and 
consumers. All States share the responsibility to promote the regular 
flow and access of all commercial goods traded at stable, remunerative 
and equitable prices, thus contributing to the equitable development of 
the world economy, taking into account, in particular, the interests of 
developing countries. 


Article 7 


Every State has the primary responsibility to promote the econo- 
mic, social and cultural development of its people. To this end, each 
State has the right and the responsibility to choose its means and goals 
of development, fully to mobilize and use its resources, to implement 
progressive economic and social reforms and to ensure the full partici- 
pation of its people in the process and benefits of development. All 
States have the duty, individually and collectively, to co-operate in 
order to eliminate obstacles that hinder such mobilization and use. 


Article 8 


States should co-operate in facilitating more rational and 
equitable international economic relations and in encouraging struc- 
tural changes in the context of a balanced world economy in harmony 
with the needs and interests of all countries, especially developing 
countries, and should take appropriate measures to this end. 


Article 9 


All States have the responsibility to co-operate in the economic, 
social, cultural, scientific and technological fields for the promotion 
- of economic and social progress throughout the world, especially that 
of the developing countries. 


Article 10 


All States are juridically equal and, as members of the international 
community, have the right to participate fully and effectively in the 
international decision-making process in the solution of world economic, 
financial and monetary problems, inter alia, through the appropriate inter- 
national organizations in accordance with their existing and evolving 
rules, and to share equitably in the benefits resulting therefrom. 
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Article 11 


All States should co-operate to strengthen and continuous ly 
improve the efficiency of international organizations in implementing 
measures to stimulate the general economic progress of all countries, 
particularly of developing countries, and therefore should co-operate 
to adapt them, when appropriate, to the changing needs of international 
economic co-operation. 


Article. 12 


1. States have the right, in agreement with the parties concerned, 
to participate in subregional, regional and interregional co-operation 
in the pursuit of their economic and social development. All States enga- 
ged in such co-operation have the duty to ensure that the policies of 
those groupings to which they belong correspond to the provisions of 
the Charter and are outward-looking, consistent with their international 
obligations and with the needs of international economic co-operation 
and have full regard for the legitimate interests of third countries, 
especially developing countries. 


2. In the case of groupings to which the States concerned have 
transferred or may transfer certain competences as regards matters that 
come within the scope Ole taiSecicaller wm tSuDrovisiOns Sad liaalso apply 
to those groupings, in regard to such matters, consistent with the 
responsibilities of such States as members of such groupings. Those 
States shall co-operate in the observance by the groupings of the 
provisions of this Charter. 


Article 13 


1. Every State has the right to benefit from the advances and 
developments in science and technology for the acceleration of its 
economic and social development. 


2. All States should promote international scientific and techno- 
logical co-operation and the transfer of technology, with proper regard 
for all legitimate interests including, inter aria, the rights and duties 
of holders, suppliers and recipients of technology. In particular, all 
States should facilitate: the access of developing countries to the 
achievements of modern science and technology, the transfer of tech- 
nology and the creation of indigenous technology for the benefit of the 
developing countries in forms and in accordance with procedures which 
are suited to their economies and their needs. 


3. Accordingly, developed countries should co-operate with the 
developing countries in the establishment, strengthening and develop- 
ment of their scientific and technological infrastructures and their 
scientific research and technological activities so as to help to expand 
and transform the economies of developing countries. 
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4. All States should co-operate in exploring with a view to 
evolving further internationally accepted guidelines or regulations 
for the transfer of technology taking fully into account the interests 
of developing countries. 


Article 14 


Every State has the duty to co-operate in promoting a steady 
and increasing expansion and liberalization of world trade and an 
improvement in the welfare and living standards of all peoples, in 
particular those of developing countries. Accordingly, all States 
should co-operate, inter alia, towards the progressive dismantling of 
obstacles to trade and the improvement of the international framework 
for the conduct of world trade and, to these ends, co-ordinated efforts 
shall be made to solve in an equitable way the trade problems of all 
countries taking into account the specific trade problems of the 
developing countries. In this connexion, State shall take measures 
aimed at securing additional benefits for the international trade of 
developing countries so as to achieve a substantial increase in 
their foreign exchange earnings, the diversification of their exports, 
the acceleration of the rate of growth of their trade, taking into 
account their development needs, an improvement in the possibilities 
for these countries to participate in the expansion of world trade and 
a balance more favourable to developing countries in the sharing of 
the advantages resulting from this expansion, through, in the largest 
possible measure, a substantial improvement in the conditions of access 
for the products of interest to the developing countries and, wherever 
appropriate, measures designed to attain stable, equitable and remunera- 
tive prices for primary products. 


Article 15 


All States have the duty to promote the achievement of general and 
complete disarmament under effective international control and to utilize 
the resources freed by effective disarmament measures for the economic 
and social development of countries, allocating a substantial portion 
of such resources as additional means for the development needs of 
developing countries. 


Article 16 


1. It is the right and duty of all States, individually and 
collectively, to eliminate colonialism, apartheid, racial discrimi- 
nation, neo-colonialism and all forms of foreign aggression, occupation 
and domination, and the economic and social consequences thereof, as 
a prerequisite for development. States which practice such coercive 
policies are economically responsible to the countries, territories 
and peoples affected for the restitution and full compensation for the 
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exploitation and depletion of, and damages to, the natural and all other 
resources of those countries, territories and peoples. It is the duty 
of all States to extend assistance to them. 


2. No State has the right to promote or encourage investments 
that may constitute an obstacle to the liberation of a territory occupied 
by force. 


Article 17 


International co-operation for development is the shared goal 
and common duty of all States. Every State should co-operate with 
the efforts of developing countries to accelerate their economic and 
social development by providing favourable external conditions and by 
extending active assistance to them, consistent with their develop- 
ment needs and objectives, with strict respect for the sovereign 
equality of States and free of any conditions derogating from their 
sovereignty. 


Article 18 


Developed countries should extend, improve and enlarge the system 
of generalized non-reciprocal and non-discriminatory tariff preferences 
to the developing countries consistent with the relevant agreed conclu- 
sions and relevant decisions as adopted on this subject, in the frame- 
work of the competent international organizations. Developed countries 
should also give serious consideration to the adoption of other differen- 
tial measures, in areas where this is feasible and appropriate and in 
ways which will provide special and more favourable treatment, in order 
to meet trade and development needs of the developing countries. In 
the conduct of international economic relations the developed countries 
should endeavour to avoid measures having a negative effect on the 
development of the national economies of the developing countries, as 
promoted by generalized tariff preferences and other generally agreed 
differential measures in their favour. 


Article 19 


With a view to accelerating the economic growth of developing 
countries and bridging the economic gap between developed and developing 
countries, developed countries should grant generalized preferential, 
non-reciprocal and non-discriminatory treatment to developing countries 
in those fields of international economic co-operation where it may 
be feasible. 
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Article 20 


Developing countries, should, in their efforts to increase their 
over-all trade, give due attention to the possibility of expanding their 
trade with socialist countries, by granting to those countries conditions 
for trade not inferior to those granted normally to the developed market 
economy countries. 


Article 21 


Developing countries should endeavour to promote the expansion 
of their mutual trade and to this end, may, in accordance with the 
existing and evolving provisions and procedures of international agree- 
ments where applicable, grant trade preferences to other developing 
countries without being obliged to extend such preferences to developed 
countries, provided these arrangements do not constitute an impediment 
to general trade liberalization and expansion. 


ACUI lem 7 


1. All States should respond to the generally recognized or 
mutually agreed development needs and objectives of developing 
countries by promoting increased net flows of real resources to the 
developing countries from all sources, taking into account any obliga- 
tions and commitments undertaken by the States concerned, in order to 
reinforce the efforts of developing countries to accelerate their 
economic and social development. 


2. In this context, consistent with the aims and objectives 
mentioned above and taking into account any obligations and commit- 
ments undertaken in this regard, it should be their endeavour to 
increase the net amount of financial flows from official sources to 
developing countries and to improve the terms and conditions. 


3. The flow of development assistance resources should include 
economic and technical assistance. 


Article 23 


To enhance the effective mobilization of their own resources, the 
developing countries should strengthen their economic co-operation and 
expand their mutual trade so as to accelerate their economic and social 
development. All countries, especially developed countries, individually 
as well as through the competent international organizations of which 
they are members, should provide appropriate and effective support and 
co-operation. 
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Article 24 


All States have the duty to conduct their mutual economic 
relations in a manner which takes into account the interests of other 
countries. In particular, all States should avoid prejudicing the 
interests of developing countries. 


Article 25 


In furtherance of world economic development, the international 
community, especially its developed members, shall pay special atten- 
tion to the particular needs and problems of the least developed among 
the developing countries, of land-locked developing countries and also 
island developing countries, with a view to helping them to overcome 
their particular difficulties and thus contribute to their economic and 
social development. 


Article 26 


All States have the duty to coexist in tolerance and live 
together in peace, irrespective of differences in political, economic, 
social and cultural systems, and to facilitate trade between States 
having different economic and social systems. International trade 
should be conducted without prejudice to generalized non-discriminatory 
and non-reciprocal preferences in favour of developing countries, on 
the basis of mutual advantage, equitable benefits and the exchange of 
most-favoured-nation treatment. 


Article 2/ 


1. Every State has the right to fully enjoy the benefits of 
world invisible trade and to engage in the expansion of such trade. 


2. World invisible trade, based on efficiency and mutual and 
equitable benefit, furthering the expansion of the world economy, 1s 
the common goal of all States. The role of developing countries in 
world invisible trade should be enhanced and strengthened consistent 
with the above objectives, particular attention being paid to the 
special needs of developing countries. 


3. All States should co-operate with developing countries in 
their endeavours to increase their capacity to earn foreign exchange 
from invisible transactions, in accordance with the potential and 
needs of each developing country, and consistent with the objectives 
mentioned above. 
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Article 28 


All States have the duty to co-operate in achieving adjustments 
in the prices of exports of developing countries in relation to prices 
of their imports so as to promote just and equitable terms of trade 

for them, in a manner which is remunerative for producers and equitable 
for producers and consumers. 


CHAPTER III 


Common nesponsrbilities towards the Antermationak communtty 


Article 29 


The sea-bed and ocean floor and the subsoil thereof, beyond the 
limits of national jurisdiction, as well as the resources of the area, 
are the common heritage of mankind. On the basis of the principles 
adopted by the General Assembly in resolution 2749 (XXV) of 17 
December 1970, all States shall ensure that the exploration of the 
area and exploitation of its resources are carried out exclusively for 
peaceful purposes and that the benefits derived therefrom are shared 
equitably by all States, taking into account the particular interests 
and needs of developing countries; an international regime applying to 
the area and its resources and including appropriate international 
machinery to give effect to its provisions shall be established by an 
international treaty of a universal character, generally agreed upon. 


Article 30 


o 


The protection, preservation and the enhancement of the environ- 
ment for the present and future generations is the responsibility of 
all States. All States shall endeavour to establish their own environ- 
mental and developmental policies in conformity with such responsibility. 
The environmental policies of all States should enhance and not adversely 
affect the present and future development potential of developing 
countries. All States have the responsibility to ensure that activities 
within their jurisdiction or control do not cause damage to the environ- 
ment of other States or of areas beyond the limits of national juris- 
diction. All States should co-operate in evolving international norms 
and regulations in the field of the environment. 
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CHAPTER IV 
Finak provisions 
Article 31 


All States have the duty to contribute to the balanced expansion 
of the world economy, taking duly into account the close interrelation- 
ship between the well-being of the developed countries and the growth 
and development of the developing countries and that the prosperity of 
the international community as a whole depends upon the prosperity 
of its constituent parts. 


Article 32 


No State may use or encourage the use of economic, political or 
any other type of measures to coerce another State in order to obtain 
from it the subordination of the exercise of its sovereign rights. 


SACLECLGH 3S 


1. Nothing in the present Charter shall be construed as impairing 
or derogating from the provisions of the Charter of the United Nations 
Or actions taken in pursuance thereof. 


2. In their interpretation and application, the provisions of the 
present Charter are interrelated and each provision should be construed 
in the context of the other provisions. 


Article 34 


An item on the Charter of Economic Rights and Duties of States 
shall be inscribed on the agenda of the General Assembly at its thirtieth 
session, and thereafter on the agenda of every fifth session. In this 
way a systematic and comprehensive consideration of the implementation 
of the Charter, covering both progress achieved and any improvements and 
additions which might become necessary, would be earried out and appro- 
priate measures recommended. Such consideration should take into account 
the evolution of all the economic, social, legal and other factors related 
to the principles upon which the present Charter is based and on its 
purpose. 
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APPENDIX C 
INTERNATIONAL CHAMBER OF COMMERCE (ICC Publication 290) 


UnrFoRM CusToMS AND PRACTICE FOR 
DOCUMENTARY CrepITS “1974 Revision” 


GENERAL PROVISIONS AND DEFINITIONS 


a. These provisions and definitions and the following articles apply 
to all documentary credits and are binding upon all parties 
thereto unless otherwise expressly agreed. 


De For the purposes of such provisions, definitions and articles 
the expressions "documentary credit(s)" and "credit(s)" used 
therein mean any arrangement, however named or described, whereby 
a bank (the issuing bank), acting at the request and in accordance 
with the instructions of a customer (the applicant for the credit), 


(i) is to make payment to or to the order of a third party (the 
beneficiary), or is to pay, accept or negotiate bills of exchange 
(drafts) drawn by the beneficiary, or 


(ii) authorises such payments to be made or such drafts to be 
paid, accepted or negotiated by another bank, 


against stipulated documents, provided that the terms and conditions 
of the credit are complied with. 


Cs Credits, by their nature, are separate transactions from the sales 
or other contracts on which they may be based and banks are in 
no way concerned with, or bound by such contracts. 


ds Credit instructions and the credits themselves must be complete 
and precise. 


In order to guard against confusion and misunderstanding, 
issuing banks should discourage any attempt by the applicant for 
the credit to include excessive detail. 


e. The bank first entitled to exercise the option available under art. 
32 (b) shall be the bank authorized to pay, accept or negotiate 





* Reprinted from 1976 Lloyd's Maritime Commercial Law Quarterly at 
pp. 15-28 (February 1976). 
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under a credit. The decision of such bank shall bind all parties 
concerned. 


A bank is authorised to pay or accept under a credit by being 
specifically nominated in the credit. 


A bank is authorised to negotiate under a credit either 
(i) by being specifically nominated in the credit, or 
(ii) by the credit being freely negotiable by any bank. 
f. A beneficiary can in no case avail himself of the contractual 


relationships existing between banks or between the applicant for 
the credit and the issuing bank. 


A. FORM AND NOTIFICATION OF CREDITS 


Article 1 
a. Credits may be either 
(i) revocable, or 
(ii) irrevocable. 


b. All credits, therefore, should clearly indicate whether they are 
revocable or irrevocable. 


‘Ce In the absence of such indication the credit shall be deemed to be 
revocable. 
Article 2 


A revocable credit may be amended or cancelled at any moment 
without prior notice to the beneficiary. However, the issuing 
bank is bound to reimburse a branch or other bank to which such a 
credit has been transmitted and made available for payment, 
acceptance or negotiation, for any payment, acceptance or nego- 
tiation complying with the terms and conditions of the credit 
and any amendments received up to the time of payment, acceptance 
or negotiation made by such branch or other bank prior to receipt 
by it of notice of amendment or of cancellation. 


jVerean el Wee &) 


a. An irrevocable credit constitutes a definite undertaking of the 
issuing bank, provided that the terms and conditions of the 
credit are complied with: 
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(i) to pay, or that payment will be made, if the credit 
provides for payment, whether against a draft or not; 


(ii) to accept drafts if the credit provides for acceptance 
by the issuing bank or to be responsible for their acceptance 
and payment at maturity if the credit provides for the acceptance 
of drafts drawn on the applicant for the credit or any other 
drawee specified in the credit; 


(iii) to purchase/negotiate, without recourse to drawers and/or 
bona fide holders, drafts drawn by the beneficiary, at sight or 
at a tenor, on the applicant for the credit or on any other 
drawee specified in the credit, or to provide for purchase/ 
negotiation by another bank, if the credit provides for purchase/ 
negotiation. 





An irrevocable credit may be advised to a beneficiary through 
another bank (the advising bank) without engagement on the part 
of that bank, but:when an issuing bank authorises or requests 
another bank to confirm its irrevocable credit and the latter 
does so, such confirmation constitutes a definite undertaking 
of the confirming bank in addition to the undertaking of the 
issuing bank, provided that the terms and conditions of the 
credit are complied with: 


(i) to pay, if the credit is payable at its own counters, 
whether against a draft or not, or that payment will be made 
if the credit provides for payment elsewhere; 


(ii) to accept drafts if the credit provides for acceptance 
by the confirming bank, at its own counters, or to be respon- 
sible for their acceptance and payment at maturity if the credit 
provides for the acceptance of drafts drawn on the applicant 
for the credit or any other drawee specified in the credit; 


(iii) to purchase/negotiate, without recourse to drawers and/ 
or bona fide holders, drafts drawn by the beneficiary, at sight 
or at a tenor, on the issuing bank, or on the applicant for 

the credit, or on any other drawee specified in the credit, 

if the credit provides for purchase/negotiation. 








Such undertakings can neither be amended nor cancelled without 
the agreement of all parties thereto. Partial acceptance of 
amendments is not effective without the agreement of all parties 
thereto. 


Article 4 


a. 


When an issuing bank instructs a bank by cable, telegram or 
telex to advise a credit, and intends the mail confirmation to 
be the operative credit instrument, the cable, telegram or telex 
must state that the credit will only be effective on receipt of 
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Such mail confirmation. In this event, the issuing bank must 

send the operative credit instrument (mail confirmation) and any 
Subsequent amendments to the credit to the beneficiary through the 
advising bank. 


fovea the issuing bank will be responsible for any consequences arising 
from its failure to follow the procedure set out in the preceding 
paragraph. 


c. Unless a cable, telegram or telex states "details to follow" (or 
words of similar effect), or states that the mail confirmation 
is to be the operative credit instrument, the cable, telegram 
or telex will be deemed to be the operative credit instrument and 
the issuing bank need not send the mail confirmation to the 
advising bank. 


Article. 5 


When a bank is instructed by cable, telegram or telex to issue, 
confirm or advise a credit similar in terms to one previously 
established and which has been the subject of amendments, it 
shall be understood that the details of the credit being issued, 
confirmed or advised will be transmitted to the beneficiary 
excluding the amendments, unless, the instructions specify 
clearly any amendments which are to apply. 


Article 6 


If incomplete or unclear instructions are received to issue, 
confirm or advise a credit, the bank requested to act on such 
instructions may give preliminary notification of the credit 

to the beneficiary for information only and without responsibility; 
in this event the credit will be issued, confirmed or advised 

only when the necessary information has been received. 


Bee CIABIEIVIES AND RESPONSIBILITIES 


AeCIClCEL 


Banks must examine all documents with reasonable care to 
ascertain that they appear on their face to be in accordance 
with the terms and conditions of the credit. Documents which 
appear on their face to be inconsistent with one another will 
be considered as not appearing on their face to be in accor- 
dance with the terms and conditions of the credit. 


Article 8 


a. In documentary credit operations all parties concerned deal in 
documents and not in goods. 
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b. Payment, acceptance or negotiation against documents which appear 
on their face to be in accordance with the terms and conditions 
of a credit by a bank authorised to do so, binds the party giving 
the authorisation to take up the documents and reimburse the bank 
Which has effected the payment, acceptance or negotiation. 


Cr If, upon receipt of the documents, the issuing bank considers 
that they appear on their face not to be in accordance with 
the terms and conditions of the credit, that bank must determine, 
on the basis of the documents alone, whether to claim that payment, 
acceptance or negotiation was not effected in accordance with 
the terms and conditions of the credit. 


d. The issuing bank shall have a reasonable time to examine the 
documents and to determine as above whether to make such a claim. 


e. If such claim is to be made, notice to that effect, stating the 
reasons therefor, must, without delay, be given by cable or 
other expeditious means to the bank from which the documents 
have been received (the remitting bank) and such notice must 
state that the documents are being held at the disposal of 
such bank or are being returned thereto. 


te If the issuing bank fails to hold the documents at the disposal 
of the remitting bank, or fails to return the documents to such 
bank, the issuing bank shall be precluded from claiming that the 
relative payment, acceptance or negotiation was not effected 
in accordance with the terms and conditions of the credit. 


ip If the remitting bank draws the attention of the issuing bank to 
any irregularities in the documents or advises such bank that 
it has paid, accepted or negotiated under reserve or against a 
guarantee in respect of such irregularities, the issuing bank 
Shall not thereby be relieved from any of its obligations under 
this article. Such guarantee or reserve concerns only the 
relations between the remitting bank and the beneficiary. 


Article 9 


Banks assume no liability or responsibility for the form, 
sufficiency, accuracy, genuineness, falsification or legal 
effect of any documents, or for the general and/or particular 
conditions stipulated in the documents or superimposed thereon; 
nor do they assume any liability or responsibility for the 
description, quantity, weight, quality, condition, packing, 
delivery, value or existence of the goods represented thereby, 
or tor the good faith or acts and/or omissions, solvency, 
performance or standing of the consignor, the carriers or 

the insurers of the goods or any other person whomsoever. 
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Article 10 


Banks assume no liability or responsibility for the consequences 
arising out of delay and/or loss in transit of any messages, 
letters or documents, or for delay, mutilation or other errors 
arising in the transmission of cables, telegrams or telex. Banks 
assume no liability or responsibility for errors in translation 
or interpretation of technical terms, and reserve the right to 
transmit credit terms without translating them. 


Article 11 


Banks assume no liability or responsibility for consequences 
arising out of the interruption of their business by acts of 

God, riots, civil commotions, insurrections, wars or any other 
causes beyond their control or by any strikes or lockouts. 

Unless specifically authorised, banks will not effect payment, 
acceptance or negotiation after expiration under credits expiring 
during such interruption of business. 


Reticle 12 


a. 


Banks utilising the services of another bank for the purpose of 
giving effect to the instructions of the applicant for the 
credit do so for the account and at the risk of the latter. 


Banks assume no liability or responsibility should the instru- 
ctions they transmit not be carried out, even if they have 
themselves taken the initiative in the choice of such other 
bank. 


The applicant for the credit shall be bound by and liable to 
indemnify the banks against all obligations and responsibilities 
imposed by foreign laws and usages. 


Article 13 


A paying or negotiating bank which has been authorised to claim 


reimbursement from a third bank nominated by the issuing bank 
and which has effected such payment or negotiation shall not be 
required to confirm to the third bank that it has done so in 
accordance with the terms and conditions of the credit. 


C. DOCUMENTS 


Article 14 


a. 


ATISINSTTUCLIONS= to 1SSue. ecOntINmeorm advise a credit must state 


precisely the documents against which payment, acceptance or 
negotiation is to be made. 
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b. Terms such as "first class", "well known", "qualified" and the 
like shall not be used to describe the issuers of any documents 
called for under credits and if they are incorporated in the credit 
terms banks will accept documents as tendered. 


C.1 Documents evidencing shipment or dispatch or taking in charge 
(shipping documents). 


Article 15 


Except as stated in art. 20, the date of the Bill of Lading, or 
the date of any other document evidencing shipment or dispatch 
or taking in charge, or the date indicated in the reception 
stamp or by notation on any such document, will be taken in 
each case to be the date of shipment or dispatch or taking 

in charge of the goods. 


Article 16 


a. If words clearly indicating payment or prepayment of freight, 
however named or described, appear by stamp or otherwise on 
documents evidencing shipment or dispatch or taking in charge 
they will be accepted as constituting evidence of payment of 
freight. 


De If the words “freight pre-payable" or "freight to be prepaid" 
or words of similar effect appear by stamp or otherwise on such 
documents they will not be accepted as constituting evidence 
of the payment of freight. 


ee Unless otherwise specified in the credit or inconsistent with any 
of the documents presented under the credit, banks will accept 
documents stating that freight or transportation charges are 
payable on delivery. 


d. Banks will accept shipping documents bearing reference by stamp 
or otherwise to costs additional to the freight charges, such as 
costs of, or disbursements incurred in connection with, loading, 
unloading or similar operations, unless the conditions of the 
credit specifically prohibit such reference. 


Article ei 


Shipping documents which bear a clause on the face thereof such 

as "shipper's load and count" or "said by shipper to contain" or 
words of similar effect, will be accepted unless otherwise specified 
in the credit. 
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Article 18 


a. 


Cal. 


A clean shipping document is one which bears no superimposed 
Clause or notation which expressly declares a defective con- 
dition of the goods and/or the packaging. 


Banks will refuse shipping documents bearing such clauses or 
notations unless the credit expressly states the clauses or 
notations which may be accepted. 


Marine Bills of Lading 


Article 19 


a. 


Unless specifically authorised in the credit, Bills of Lading 
of the following nature will be rejected: 


(i) Bills of Lading issued by forwarding agents, 


(i1) Bills of Lading which are issued under and are subject to 
the conditions of a Charter-Party, 


(iii) Bills of Lading covering shipment by sailing vessels. 


However, subject to the above and unless otherwise specified in the 
credit, Bills of Lading of the following nature will be accepted: 


(i) "Through" Bills of Lading issued by shipping companies or 
their agents even though they cover several modes of transport. 


Clijeshore ror bilissor lading (1.€.5 6111S Of fading issued by 
shipping:-companies or their agents which indicate some or all 
of the conditions of carriage by reference to a source or document 
other than the Bill of Lading). 


(iii) Bills of Lading issued by shipping compdnies or their agents 
covering unitized cargoes, such as those on pallets or in con- 
tainers. 


Article’ 20 


a. 


Unless otherwise specified in the credit, Bills of Lading must 
show that the goods are loaded on board a named vessel or shipped 
on a named vessel. 


Loading on board a named vessel or shipment on a named vessel may 
be evidenced either by a Bill of Lading bearing wording indicating 
loading on board a named vessel or shipment on a named vessel, or 
by means of a notation to that effect on the Bill of Lading signed 
or initialled and dated by the carrier or his agent, and the date 
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of this notation shall be regarded as the date of loading on 
board the named vessel or shipment on the named vessel. 


Article 21 


a. 


Unless transhipment is prohibited by the terms of the credits 


Bills of Lading will be accepted which indicate that the goods will 


be transhipped en route, provided the entire voyage is covered by 
one and the same Bill of Lading. 


that the goods may be carried on deck, provided it does not 
specifically state that they are loaded on deck. 


C.1.2 Combined transport documents. 


Article 23 


a. 


If the credit calls for a combined transport document, i.e., one 
which provides for a combined transport by at least two different 
modes of transport, from a place at which the goods are taken 

in charge to a place designated for delivery, or if the credit 
provides for a combined transport, but in either case does not 
specify the form of document required and/or the issuer of 

such document, banks will accept such documents as tendered. 


If the combined transport includes transport by sea the document 
will be accepted although it does not indicate that the goods are 
on board a named vessel, and although it contains a proviSion that 
the goods, if packed in a container, may be carried on deck, 
provided it does not specifically state that they are loaded on 


~ deck. 


C.1.3 Other shipping documents, etc. 


Article 24 


Banks will consider a Railway or Inland Waterway Bill of Lading or 


B09 


be Bills of Lading incorporating printed clauses stating that the 
carriers have the right to tranship will be accepted notwithstanding 
the fact that the credit prohibits transhipment. 

“Article 22 

a. Banks will refuse a Bill of Lading stating that the goods are 
loaded on deck, unless specifically authorised in the credit. 

b. Banks will not refuse a Bill of Lading which contains a provision 


Consignment Note, Counterfoil Waybill, Postal Receipt, Certificate of 
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Mailing, Air Mail Receipt, Air Waybill, Air Consignment Note 
or Air Receipt, Trucking Company Bill of Lading or any other 
Similar document as regular when such document bears the 
reception stamp of the carrier or his agent, or when it bears 
a signature purporting to be that of the carrier or his agent. 


Article 25 


CrZ 


Where a credit calls for an attestation or certification of 
weight in the case of transport other than by sea, banks will 
accept a weight stamp or declaration of weight superimposed by 
the carrier on the shipping document unless the credit calls 
for a separate or independent certificate of weight. 


Insurance documents. 


Article 26 


ave 


Insurance documents must be as specified in the credit, and 
must be issued and/or signed by insurance companies or their 
agents or by underwriters. 


Cover notes issued by brokers will not be accepted, unless speci- 
fically authorised in the credit. 


Article 27 


Unless otherwise specified in the credit, or unless the insurance 
documents presented establish that the cover is effective at the 
latest from the date of shipment cr dispatch or, in the case of 
combined transport, the date of taking the goods in charge, banks 
will refuse insurance documents presented which bear a date later 
than the date of shipment or dispatch or, in the case of combined 


_ transport, the date of taking the goods in charge, as evidenced 


by the shipping documents. 


Articiler2s 


a. 


Unless otherwise specified in the credit, the insurance document 


- must be expressed in the same currency as the credit. 


The minimum amount for which insurance must be effected is the CIF 
value of the goods concerned. However, when the CIF value cf the 
goods cannot be determined from the documents on their face, banks 
will accept as such minimum amount the amount of the drawing under 
the credit or the amount of the relative commercial invoice, 
whichever is the greater. 
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Article 29 


a. 


Credits should expressly state the type of insurance required 
and, if any, the additional risks which are to be covered. 
Imprecise terms such as “usual risks" or “customary risks" 
Should not be used; however, if such imprecise terms are used, 
banks will accept insurance documents as tendered. 


b. Failing specific instructions, banks will accept insurance 
cover as tendered. 

Article 30 
Where a credit stipulates "insurance against all risks", banks 
will accept an insurance document which contains any "all risks" 
notation or clause, and will assume no responsibility if any 
particular risk is not covered. 

Article 3] 


Banks will accept an insurance document which indicates that the 
cover is subject to a franchise or an excess (deductible), unless 
it is specifically stated in the credit that the insurance must 
be issued irrespective of percentage. 


C.3 Commercial invoices 


Article 32 


a. 


Unless otherwise specified in the credit, commercial invoices 
must be made out in the name of the applicant for the credit. 


Unless otherwise specified in the credit, banks may refuse 
commerical invoices issued for amounts in excess of the amount 
permitted by the credit. 


The description of the goods in the commercial invoice must corres- 
pond with the description in the credit. In all other documents 
the goods may be described in general terms not inconsistent with 
the description of the goods in the credit. 


C.4 Other documents 


Article 33 


When other documents are required, such as Warehouse Receipts, 
‘Delivery Orders, Consular Invoices, Certificate of Origin of 
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Weight, of Quality or of Analysis, etc., and when no further 
definition is given, banks will accept such documents as 
tendered. 


D. MISCELLANEOUS PROVISIONS 


Quantity and amount. 


Article 34 


a. 


The words "about", "circa" or similar expressions used in connec- 
tion with the amount of the credit or the quantity or the unit 
price of the goods are to be construed as allowing a difference 
not to exceed 10% more or 10% less. 


Unless a credit ‘stipulates that the quantity of the goods specified 
must not be exceeded or reduced a tolerance of 3% more or 3% less 
will be permissible, always provided that the total amount of the 
drawings does not exceed the amount of the credit. This tolerance 
does not apply when the credit specifies quantity in terms of a 
stated number of packing units or individual items. 


Partial shipments 


Article 35 


te 


Partial shipments are allowed, unless the credit specifically 
states otherwise. 


Shipments made on the same ship and for the same voyage, even if 
the Bills of Lading evidencing shipment "on board" bear different 
dates and/or indicate different ports of shipment, will not be 
regarded as partial shipments. 


Article 36 


If shipment by instalments within given periods is stipulated and 
any instalment is not shipped within the period allowed for that 
instalment, the credit ceases to be available for that or any 

subsequent instalments, unless otherwise specified in the credit. 


Expiry date 


Article 37 


All credits, whether revocable or irrevocable, must stipulate an 
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expiry date for presentation of documents for payment, acceptance 
or negotiation, notwithstanding the stipulation of a latest date 
for shipment. 


Article 38 


PUCRWOCGS@atOlse UND wee tlh weandewordS.0f Similan amport 
applying to the stipulated expiry date for presentation of 
documents for payment, acceptance or negotiation, or to the 
Stipulated latest date for shipment, will be understood to 
include the date mentioned. 


Article 39 


Qa. 


When the stipulated expiry date falls on a day on which banks 
are closed for reasons other than those mentioned in art. 11, 
the expirty date will be extended until the first following 
business day. 


The latest date for shipment shall not be extended by reason of 
the extension of the expiry date in accordance with this Article. 
Where the credit stipulates a latest date for shipment, shipping 
documents dated later than such stipulated date will not be 
accepted. If no latest date for shipment is stipulated in the 
credit, shipping documents dated later than the expiry date 
stipulated in the credit or amendments thereto will not be 
accepted. Documents other than the shipping documents may, 
however, be dated up to and including the extended expiry date. 


Banks paying, accepting or negotiating on such extended expiry 
date must add to the documents their certification in the 
following wording: "Presented for payment (or acceptance or 
negotiation as the case may be) within the expiry date extended 
in accordance with art. 39 of the Uniform Customs." 


Shipments, loading or dispatch. 


Article 40 


a. 


Unless the terms of the credit indicate otherwise, the words 
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"departure", "dispatch", "loading" or "sailing" used in stipulating 


the latest date for shipment of the goods will be understood to 
be synonymous with "shipment". 


Expressions such as “prompt", "immediately", "as soon as possible" 
and the like should not be used. If they are used, banks will 
interpret them as a request for shipment within 30 days from the 
date on the advice of the credit to the beneficiary by the issuing 
bank or by an advising bank, as the case may be. 
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c. The expression “on or about" and similar expressions will be 
Interpreted as a request for shipment during the period from five 
days before to five days after the specified date, both end days 
included. 


Presentation. 


Article 41 


Notwithstanding the requirement of art. 37 that every credit must 
stipulate an expiry date for presentation of documents, credits 
must also stipulate a specified period of time after the date 

of issuance of the Bills of Lading or other shipping documents 
during which presentation of documents for payment, acceptance 

or negotiation must be made. If no such period of time is sti- 
pulated in the credit, banks will refuse documents presented to 
them later than 21 days after the date of issuance of the Bills 
of Lading or other shipping documents. 


Acticle 42 


Banks are under no obligation to accept presentation of documents 
outside their banking hours. 


Date terms. 


Article 43 


The terms "first half", “second half" of a month shall be construed 
respectively as from the Ist to the 15th, and the 16th to the last 
day of each month, inclusive. 


Article 44 


The terms "beginning", "middle", or "end" of a month shall be 
construed respectively as from the Ist to the 10th, the 11th to 
the 20th, and the 21st to the last day of each month, inclusive. 


Article 45 


When a bank issuing a credit instructs that the credit be confirmed 
or advised as available "for one month", "for six months" or the like, 
but does not specify the date from which the time is to run, the 
confirming or advising bank will confirm or advise the credit as 
expiring at the end of such indicated period from the date of its 
confirmation or advice. : 
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365 
E. TRANSFER 


Article 46 


a. A transferable credit is a credit under which the beneficiary has 
the right to give instructions to the bank called upon to effect 
payment or acceptance or to any bank entitled to effect negotiation 
to make the credit available in whole or in part to one or more 
third parties (second beneficiaries). 


b. The bank requested to effect the transfer, whether it has confirmed 
the credit or not, shall be under no obligation to effect such 
transfer except to the extent and in the manner expressly consented 
to by such bank, and until such bank's charges in respect of transfer 
are paid. 


(SA Bank charges in respect of transfers are payable by the first bene- 
ficiary unless otherwise specified. 


d. A credit can be transferred only if it is expressly designated as 
"transferable" by the issuing bank. Terms such as "divisible", 
"fractionable", "assignable", and "transmissible" add nothing to 
the meaning of the term "transferable" and shall not be used. 


e. A transferable credit can be transferred once only. Fractions of 
a transferable credit (not exceeding in the aggregate the amount of 
the credit) can be transferred separately, provided partial shipments 
are not pronibited, and the aggregate of such transfers will be 
considered as constituting only one transfer of the credit. The 
credit can be transferred only on the terms and conditions specified 
in the original credit, with the exception of the amount of the 
credit, of any unit prices stated therein, and of the period of 
validity or period for shipment, any or all of which may be reduced 
or curtailed. 


Additionally, the name of the first beneficiary can be substituted 
for that of the applicant for the credit, but if the name of the 
applicant for the credit is specifically required by the original 
credit to appear in any document other than the invoice, such 
requirement must be fulfilled. 


Pats The first beneficiary has the right to substitute his own invoices 
for those of the second beneficiary, for amounts not in excess of 
the original amount stipulated in the credit and for the original 
unit prices if stipulated in the credit, and upon such substitution 
of invoices the first beneficiary can draw under the credit for 

the difference, if any, between his invoices and second beneficiary's 
invoices. When a credit has been transferred and the first 
beneficiary is to supply his own invoices in exchange for the 

second beneficiary's invoices but fails to do so on first demand, 
the paying, accepting or negotiating bank has the right to deliver 
to the issuing bank the documents received under the credit, 
including the second beneficiary's invoices, without further respon- 
sibility to the first beneficiary. 






























a | 18 
TVAAAT >a aie. 


. oe “aesfokeine 
i wyers! . ly jksbile s9te?) FHS ee yaa 5 nfaevateneta Th: ss - 
¢ at ta uo? tag Fant SVIt “it JIdprs ane 
Can 3 wat er i. Ga +0 dint4onioe 4o IASIVNSG 
A 498 ) -afiet Peak 295645 es ~ sXém oy i r - 
one oe ie totat: betoea) 2dtesen bahay 


‘ ’ ss ny et ‘tess beck Laban tein att a 
; | To ve ealnu sd S00Ne:. don 16a 
| rin » Teglco of oF 9assKS cOTaneT. 
r is sah Ge NE GF r= 
; Of ad gig 


“ . a") To $oerret ni Seorsas enee Tu 
+) celwreddo. sgefae ererar 


‘teppid ed neo Sitets- Ae 
me vd “ofdape?oneis" 
1: CanorsoedF-. 
'O Oniagsn Sr 


i> 3 y itcswsrenes7y A .2 
‘oO Ss icewetanet? #& 
S163 ad 445 (Jiagts om 
ten ed baa , 307 ra! OT or re 
“ Critulijedes 2a bewbiaaes 
“f ad fea baw 
919 [satpro enh at 


' i > Tse J Peis urs 7 .) heat = 
engide ih? bolyed talgpeiiey 
bal reries *G : 7 
‘ 4 


| oO atin ens Niteqgh HbA 

. +e me) neo; haq6 ww TG yenj 107 

. ii |p) od tere ef Tite ois 40T Sasattges 

rare tie is cit mo Jyeyoab mé 4! Waies as 7hOa%g 
Ms eS RCD > Sd Jager Memes Upes y , 


+ teat deem te Jagry ade 2ag chor saad pe LF a 
ne XE Ala eead wnelee a Io see — 
zich al oe vas Tantei 
Le ecg x a ‘aga 

? oA 7 


> a 
ae 


- 
7 











exitoen? psc 


: 














366 


as The first beneficiary of a transferable credit can transfer the 
credit to a second beneficiary in the same country or in another 
country unless the credit specifically states otherwise. The 
first beneficiary shall have the right to request that payment 
Or negotiation be effected to the second beneficiary at the 
place to which the credit has been transferred, up to and including 
the expiry date of the original credit, and without prejudice to the 
first beneficiary's right subsequently to substitute his own invoices 


for those of the second beneficiary and to claim any difference due 
to him. ; 


Article 47 


The fact that a credit is not stated to be transterable shall not 
affect the beneficiary's rights to assign the proceeds of such 
credit in accordance with the provisions of the applicable law. 
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APPENDIX D 


PARI ES TD tia ObMm CAD ING 
DAT EDM Doom 


This bylie indented made the xxige! days of October in the xxx! 


yere of our Sovereigne lord Kyng Henry the viiith Wytnessith that I 
Robert Man servant to Syr Oswald Wylstrop Knyght have delyvered to 
John Halmdry merchant of the Newe Castell and layd in his shyp 

called the Thomas of the Newe Castell xxvjt! weye salt of the measure 
of Blythe to carye to London to Dyce Key as shortly as wynde and 
wether wyll sarve after days above-named and ther to delyver the 

sayd salt to my master his assigney or lawful attorney Also the 

sayd John Halmdry shalbe dyscharged and his shyp of the sayd salt 
after that he come to London to Dyce Key within vj lawfull workyng dayes 
and ther to be payde his fraight and condycon as caryeing of the 

sayd salt whiche is vjS viij? the weye for xxvj"! wey takyng yn at 

the sald pannes of Blythe the aaye above named Also the master of the 
shyp called Thomas Gybsom shall have a payre of hosse clothe to doo 
hys dylycence and hast the sayd voyage towards London And in sytnesse 
of truth and these premysses above-named to be fferme and stable 

We the seyd John Halmdry and Robert Manne hath wrytten our names with 
Our Owne handes the days above named before Myghell Bynkes of Yorke 
and other mor. 


* Reprinted from Selden Society SELECT PLEAS IN THE COURT OF ADMIRALTY, 
VOTUMEr ined Lape ts 
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APPENDIX E 


PAL LUOPMMADING eESSURDAINIy15 
AT BARBADOS ~ 


SHIPPED by the Grace of God in aoad Order, and well conditioned 

by in and upon the good Ship called the 
whereof is Master under God for this present 

Voyage and now riding at Anchor in the 

is 1 and by God's Grace bound for 

to say Four h. h. of num. Being on the proper acco.t & risk of 

M.n2. Benj.n Bronsdon merchant in Boston being marked & numbered 

as in the Margent, and are to be delivered in the like good order 

and well conditioned, at the aforesaid Port of 

(the Danger of the Seas only excepted) unto 

or to assigns, he or they paying Freight for 

theese at deGoodseaiidal with Primage and Average accustomed. 

In Witness whereof the Master or Purser of the said Ship hath 

affirmed to three Bills of Lading, all of this tenor & date, the 

one of which three Bills being accomplished, the other two to stand 

void. And so God send the good Ship to her desired Port in Safety. 

Amen. 


Dated in : 
(Insides and Contents unknown. ) 
(Signature. ] 


* Reprinted from M. Bayard Crutcher "The Ocean Bill of Lading — 


A Study in Fossilization" 44 Tulane Law Review 697 at p. 701 (1971). 
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APPENDIX F 


UNCITRAL’S DRAFT CONVENTION ON THE 
CARRIAGE OF Goops BY SeEa* 
PART I. GENERAL PROVISIONS 
Article 1. Definitions 


In this Convention: 


1. “Carrier” or "contracting carrier" means any person by whom 
Or in whose name a contract for carriage of goods by sea has been 
concluded with the shipper. 


2. ‘Actual carrier" means any person to whom the contracting 
carrier has entrusted the performance cf all cr part of the carriage 
of goods. 


3. "Consignee" means the person entitled to take delivery of the 


goods. 


4. "Goods" means any kind of goods, including live animals; where 
the goods are consolidated in a container, pallet or similar article 
of transport or where they are packed, "goods" include such article 
of transport or packaging if supplied by the shipper. 


5. "Contract of carriage" means a contract whereby the carrier 
agrees with the shipper to carry by sea against payment of freight, 
specified goods from one port to another where the goods are to be 
delivered. 


6. "Bill of lading" means a document which evidences a contract 
for the carriage of goods by sea and the taking over or loading of the 
goods by the carrier, and by which the carrier undertakes to deliver 
the goods against surrender of the document. A provision in the 
document that the goods are to be delivered to the order of a named 
person, or to order, or to bearer, constitutes such an undertaking. 


Article 2. Scope of application 


1. The provisions of this Convention shall be applicable to all 
contracts for carriage of goods by sea between ports in two different 
States, if: 

* Reprinted from U.N. Doc. A/CN.9/105, Annex (1975). 
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(a) The port of loading as provided for in the contract of carriage 
is located in a Contracting State, or 


(b) The port of discharge as provided in the contract of carriage 
is located in a Contracting State, or 


(c) One of the optional ports of discharge provided for in the 
contract of carriage is the actual port. of discharge and such port 
1s located in a Contracting State, or 


(d) The bill of lading or other document evidencing the contract of 
carriage issued in a Contracting State, or 


(e) The bill of lading or other document evidencing the contract 
of carriage provides that the provisions of this Convention or the 
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legislation of any State giving effect to them are to govern the contract. 


2. The provisions of paragraph 1 of this article are applicable 
without regard to the nationality of the ship, the carrier, the shipper, 
the consignee or any other interested person. 


3. A Contracting State may also apply, by its national legislation, 
the rules of this Convention to domestic carriage. 


4, The provisions of this Convention shall not be applicable to 
charter-parties. However, where a bill of lading is issued pursuant to 
a charter-party, the provisions of the Convention shall apply to such 
a bill of lading where it governs the relation between the carrier and 
the holder of the bill of lading. 


Article 3. Interpretation of the Convention 


In the interpretation and application of the provisions of this 
Convention regard shall be had to its international character and to 
the need to promote uniformity. 


PART el Tow SIETABLIOLTY SOF te (CARRIER 


Article 4. Period of responsibility 


a 


1. "Carriage of goods" covers the period during which the goods are 
in the charge of the carrier at the port of loading, during the carriage 
and at the port of discharge. 


2. For the purpose of paragraph 1 of this article, the carrier 
shall be deemed to be in charge of the goods from the time the carrier 
has taken over the goods until the time the carrier has delivered the 
goods: 
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(a) By handing over the goods to the consignee; or 


(b) In cases when the consignee does not receive the goods, by 
placing them at the disposal of the consignee in accordance with 
the contract or with the law or with the usage of the particular 
trade, applicable at the port of discharge; or 


(c) By handing over the goods to an authority or other third party 
to whom, pursuant to law or regulations applicable at the port of 
discharge, the goods must be handed over. 


3. In the provisions of paragraphs 7 and 2 of this article, reference 
to the carrier or to the consignee shall mean, in addition to the carrier 
or the consignee, the servants, the agents or other persons acting 
pursuant to the instructions, respectively, of the carrier or the 
consignee. 


Arti Clen >. ceneralerules 


]. The carrier shall be liable for loss, damage or expense resulting 
from loss of or damage to the goods, as well as from delay in delivery, 
if the occurrence which caused the loss, damage or delay took place 
while the goods were in his charge as defined in article 4, unless 
the carrier proves that he, his servants and agents took all measures 
that could reasonably be required to avoid the occurrence and its 
consequences. 


2. Delay in delivery occurs when the goods have not been delivered 
at the port of discharge provided for in the contract of carriage 
within the time expressly agreed upon in writing or, in the absence 
of such agreement, within the time which it would be reasonable to 
require of a diligent carrier, having regard to the circumstances of 
the case. 


3. The person entitled to make a claim for the loss of goods may 
treat the goods as lost when they have not been delivered as required 
by article 4 within 60 days following the expiry of the time for delivery 
according to paragraph 2 of this article. 


4. In case of fire, the carrier shall be liable, provided the 
claimant proves that the fire arose due to fault or negligence on 
the part of the carrier, his servants or agents. 


5. With respect to live animals, the carrier shall be relieved of 
his liability where the loss, damage or delay in delivery results from 
any special risks inherent in that kind of carriage. When the carrier 
proves that he has complied with any special instructions given him by 
the shipper respecting the animals and that, in the circumstances of the 
case, the loss, damage or delay in delivery could be attributed to such 
risks, it shall be presumed that the loss, damage or delay in delivery 
was so caused unless there is proof that all or a part of the loss, 
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damage or delay in delivery resulted from fault or negligence on the 
part of the carrier, his servants or agents. 


; 6. The carrier shall not be liable for loss, damage or delay in 
delivery resulting from measures to save life and from reasonable 
measures to save property at sea. 


7. Where fault or negligence on the part of the carrier, his 
servants or agents, concurs with another cause to produce loss, damage 
or delay in delivery the carrier shall be liable only for that portion 
of the loss, damage or delay in delivery attributable to such fault 
or negligence, provided that the carrier bears the burden of proving 
ine amount of loss, damage or delay in delivery not attributable 
thereto. 


AVUUG Cs Ome Shi CSeO laid Dlldty 


Alternative A 


Teerine’ (tabi lity of the carrier according to the provisions of 
article 5 shall be limited to an amount equivalent to (...) francs per 
kilo of gross weight of the goods lost, damaged or delayed. 


Alternative B 


1. (a) The liability of the carrier for loss of or damange to goods 
according to the provisions of article 5 shall be limited to an amount 
equivalent to (...) francs per kilo of gross weight of the goods lost 
or damaged. 


(b) The liability of the carrier for delay in delivery according 
to the provisions of article 5 shall not exceed [double] the freight. 


(c) In no case shall the aggregate liability of the carrier, under 
both subparagraphs (a) and (b) of this paragraph, exceed the limitation 
which would be established under subparagraph (a) of this paragraph 
for total loss of the goods with respect to which such liability was 
incurred. 


Alternative C 


1. The liability of the carrier according to the provisions of 
article 5 shall be limited to an amount equivalent to (...) francs 
per package or other shipping unit or (25) francs per kilo of gross 
weight of the goods lost, damaged or delayed, whichever is the higher. 


2. For the purpose of calculating which amount is the higher in 
accordance with paragraph 1 of this article, the following rules shall 


apply: 


(a) Where a container, pallet or similar article of transport is 
used to consolidate goods, the package or other shipping units enumerated 















ove | _ 
fd rey Pi) oe | pee 40 | ‘| wONT Satis ai ‘ 
. “iF: vwe 4 a Te 


) \ y An Setawt ory.’ a te WJ Pai’ a oor ‘sade tet 
ef igieans .itegY Seo ad)! ave> if-eD, BATe 
oP FO VINGEOIG nae: 


Det te 
i oat ba tobe BF0 el oonoalh teas ed funt. wea Ph 9 
- sf <eubcs oO? oie SOURS Ne eHIRS , eee ae 
ieee: AE: Mae a 4 hPa rating Fe qravtishink' 
¥ ’ rt ; HAY PCS A nay sein +e 

“T +. aad yePe. se - tat a soe Test HY 7 
"5 f iw y- Ag vi} 3 ay sis app ied i)! adi il ty : 


y #7 
9h a Ss eee 7 
rei Pg Pa ) : 
h sur ssness TA 
a 7 ee 
‘3 Yo ebtt hderh ay a 


mi of ted tei ad- tials ¢ efeigas 
hoog OW, Te bei kasd 2209 yo of 


3 inmate 


Saspoh 29 Ad aznfoaul Sahoas at he ee ee ee 

ae PPA ote s beet byorg 65.08 tee / 

ie ee To earte deed Pek gt: SORTA oc) Gd Inelaxtyps : 
. 7 ; ~ : eae : 


sal tsi ries kt ho yep ident eat fa) wt 
ee a Se cnatelvona: add 98 


em AP Der oe Wi ate 
aly . tPrdst) Sisl ue std Fede S289 on ale ra 
fet. ax jen halen) ithe ii Tv 44) bed fa) eaete 


fs By Thy a die * a ii ae (ay tmdelidelze: ae tuo. date 
wired ti Eeeh t oda bd ad WO, nits id oe ; 





Hab bees MO to et a 
bast - : “+ eo Fmt pins: see 
VI 4) d , ata | - 


373 


in the bill of lading as packed in such article of transport shall be 
deemed packages or shipping units. Except as aforesaid the goods in 
such article of transport shall be deemed one shipping unit. 


(b) In cases where the article of transport itself has been lost 
or damaged, that article of transport shall, when not owned or 
otherwise supplied by the carrier, be considered one separate shipping 
unit. 


Alternative D 


1. (a) The liability of the carrier for loss of or damage to 
goods according to the provisions of article 5 shall be limited to an 
amount equivalent to (...) francs per package or other shipping unit 
or (...) francs per kilo of gross weight of the goods lost or damaged, 
whichever is the higher. 


(b) The liability of the carrier for delay in delivery according 
to the provisions of article 5 shall not exceed: 


variation X: [double] the freight; 


variation Y: An amount equivalent to (x-y) a/ francs per package 


or other shipping unit or (x-y) francs per kilo of gross weight 
of the goods delayed, whichever is the higher. 








(c) In no case shall the aggregate liability of the carrier, under 
both subparagraphs (a) and (b) of this paragraph, exceed the limitation 
which would be established under subparagraph (a) of this paragraph 
for total loss of the goods with respect to which such liability was 
incurred. 


2. For the purpose of calculating which amount is the higher in 
accordance with paragraph 1 of this article, the following rules shall 


apply: 


(a) Where a container, pallet or similar article of transport is 
used to consolidate goods, the package or other shipping units 
enumerated in the bill of lading as packed in such article of transport 
shall be deemed packages or shipping units. Except as aforesaid the 
goods in such article of transport shall be deemed one shipping unit. 


(b) In cases where the article of transport itself has been lost 
or damaged, that article of transport shall, when not owned or other- 
wise supplied by the carrier, be considered one separate shipping unit. 


af It is assumed that the (x-y) will represent lower limitations on 
liability than those established under subparagraph 1 (a). 
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1. (a) The liability of the carrier for loss of or damage to 
goods according to the provisions of article 5 shall be limited to 
an amount equivalent to (...) francs per package or other shipping 
init Ore(os.) francs per ki10 Of gross weignt of the goods lost*or 
damaged, whichever is the higher. 


(b) The liability of the carrier for delay in delivery according 
to the provisions of article 5 shall not exceed [double] the freight. 


(c) In no case shall the aggregate liability of the carrier, 
under both subparagraphs (a) and (b) of this paragraph, exceed the 
limitation which would be established under subparagraph (a) of this 
paragraph for total loss of the goods with respect to which such 
liability was incurred. 


2. Where a container, pallet or similar article of transport is 
used to consolidate goods, limitation based on the package or other 
shipping unit shall not be applicable. 


The following paragraphs apply to all alternatives: 


A franc means a unit consisting of 65.5 milligrams of gold of mille- 
simal fineness 900. 


The amount referred to in paragraph 1 of this article shall be 
converted into the national currency of the State of the court or 
arbitration tribunal seized of the case on the basis of the official 
value of that currency by reference to the unit defined in the 
preceding paragraph of this article on the date of the judgement or 
arbitration award. If there is no such official value, the competent 
authority of the State concerned shall determine what shall be 
considered as the official value for the purposes of this Convention. 


Articles. VACTTONSe 1th Lovet 


1. The defences and limits of liability provided for in this 
Convention shall apply in any action against the carrier in respect of 
loss of or damage to the goods covered by the contract of carriage, 
as well as of delay in delivery, ately the action be founded in 
CONEPACE Ol Mirco ue 


2. If such an action is brought against a servant or agent of 
the carrier, such servant or agent, if he proves that he acted within 
the scope of his employment, shall be entitled to avail himself of 
the defences and limits of liability which the carrier is entitled 
to invoke under this Convention. 


3. The aggregate of the amounts recoverable from the carrier and 
any persons referred to in the preceding paragraph, shall not exceed 
the limits of liability provided for in this Convention. 
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The carrier shall not be entitled to the benefit of the limitation 
of liability provided for in article 6 if it is proved that the damage 
resulted from an act or omission of the carrier, done with the intent 
to cause such damage, or recklessly and with knowledge that such damage 
would probably result. Nor shall any of the servants or agents of 
the carrier be entitled to the benefit of such limitation of liability 
with respect to damage resulting from an act or omission of such 
servants or agents, done with the intent to cause such damage, or 
recklessly and with knowledge that such damage would probably result. 


Article 9. Deck cargo 


1. The carrier shall be entitled to carry the goods on deck only 
if such carriage is in accordance with an agreement with the shipper, 
with the usage of the particular trade or with statutory rules or 
regulations. 


2. If the carrier and the shipper have agreed that the goods shall 
or may be carried on deck, the carrier shall insert in the bill of 
lading or other document evidencing the contract of carriage a state- 
ment to that effect. In the absence of such a statement the carrier 
shall have the burden of proving that an agreement for carriage on - 
deck has been entered into; however, the carrier shall not be entitled 
to invoke such an agreement against a third party who has acquired a 
Dilimotslading ins good faith: 


3. Where the goods have been carried on deck contrary to the 
provisions of paragraph 1 of this article, the carrier shall be liable 
for loss of or damage to the goods, as well as for delay in delivery, 
which results solely from the carriage on deck, in accordance with 
the provisions of articles 6 and 8. The same shall apply when the 
Carrier, in accordance with paragraph 2 of this article, is not 
entitled to invoke an agreement for carriage on deck against a 
third party who has acquired a bill of lading in good faith. 


4. Carriage of goods on deck contrary to express agreement for 
the carriage under deck shall be deemed to be an act or omission of the 
carrier within the meaning of article 8. 


Article 10. Liability of contracting carrier and actual carrier 


1. Where the contracting carrier has entrusted the performance 
of the carriage or part thereof to an actual carrier, the contracting 
carrier shall nevertheless remain responsible for the entire carriage 
according to the provisions of this Convention. The contracting 
carrier shall, in relation to the carriage performed by the actual 
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carrier, be responsible for the acts and omissions of the actual carrier 
and of his servants and agents acting within the scope of their employ- 
ment. 


2. The actual carrier also shall be responsible, according to 
the provisions of this Convention, for the carriage performed by him. 
The provisions of paragraphs 2 and 3 of article 7 and of the second 
sentence of article 8 shall apply if an action is brought against a 
servant or agent of the actual carrier. 


3. Any special agreement under which the contracting carrier 
assumes obligations not imposed by this Convention or any waiver of 
rights conferred by this Convention shall affect the actual carrier 
only if agreed by him expressly and in writing. 


&. Where and to the extent that both the contracting carrier and 
the actual carrier are liable, their liability shall be joint and 
several. 


5. The aggregate of the amounts recoverable from the contracting 
carrier, the actual carrier and their servants and agents shall not 
exceed the limits provided for in this Convention. 


6. Nothing in this article shall prejudice any right of recourse 
as between the contracting carrier and the actual carrier. 


Article 11. Through carriage 


1. Where a contract of carriage provides that the contracting 
carrier shall perform only part of the carriage covered by the contract, 
and that the rest of the carriage shall be performed by a person 
Other than the contracting carrier, the responsibility of the contracting 
carrier and of the actual carrier shall be determined in accordance with 
the provisions of article 10. 


2. However, the contracting carrier may exonerate himself from 
liability for loss, damage or delay in delivery caused by events occurring 
while the goods are in the charge of the actual carrier, provided that 
the burden of proving that any such loss, damage or delay in delivery 
was so caused, shall rest upon the contracting carrier. 


PART IJI. LIABILITY OF THE SHIPPER 
Article 12. General rule 


The shipper shall not be liable for loss or damage sustained by 
the carrier, the actual carrier or by the ship unless such loss or 
damage was caused by the fault or neglect of the shipper, his servants 
or agents. 
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Article 13. Special rules on dangerous goods 


1. When the shipper hands dangerous goods to the carrier, he shall 
inform the carrier of the nature of the goods and indicate, if necessary, 


the character of the danger and the precautions to be taken. The 
shipper shall, whenever possible, mark or label in a suitable manner 
such goods as dangerous. é 


2. Dangerous goods may at any time be unloaded, destroyed or 
rendered innocuous by the carrier, as the circumstances may require, 
without payment or compensation by him where they have been taken in 
charge by him without knowledge of their nature and character. Where 
dangerous goods are shipped without the carrier having knowledge of 
their nature or character, the shipper shall be liable for all damages 
and expenses directly or indirectly arising out of or resulting from 
such shipment. 


3. Nevertheless, if such dangerous goods, shipped with knowledge of 


their nature and character, become a danger to the ship or cargo, they 
may in like manner be unloaded, destroyed or rendered innocuous by the 
carrier, as the circumstances may require, without payment of compen- 
sation by him except with respect to general average, if any. 


PART IV. TRANSPORT DOCUMENTS 


Article 14. Issue of bill of lading 


1. When the goods are received in the charge of the contracting 
carrier or the actual carrier, the contracting carrier shall, on demand 
of the shipper, issue to the shipper a bill of lading showing among 
other things the particulars referred to in article 15. 


2. The bill of lading may be signed by a person having authority 
from the contracting carrier. A bill of lading signed by the master 
of the ship carrying the goods shall be deemed to have been signed on 
behalf of the contracting carrier. 


Articleris. siGontents sorebil Wot wading 


1. The bill of lading shall set forth among other things the 
following particulars: 


(a) The general nature of the goods, the leading marks necessary 
for identification of the goods, the number of packages or pieces, 
and the weight of the goods or their quantity otherwise expressed, all 
such particulars as furnished by the shipper; 
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(b) the apparent condition of the goods; 
(ajith 
(d) the name of the shipper; 

h 


ck 


e name and principal place of business of the carrier; 


(e) the consignee if named by the shipper; 

(f) The port of loading under the contract of carriage and the 
date on vihich the goods were taken over by the carrier at the port 
of loading; 


(g) The port of discharge under the contract of carriage; 
(h) The number of originals of the bill of lading; 
(i) The place of issuance of the bill of lading; 


(j) The signature of the carrier or a person acting on his behalf; 
the signature may be in handwriting, printed in facsimile, perforated, 
stamped, in symbols, or made by any other mechanical or electronic 
means, if the law of the country where the bill of lading is issued so 
permits; 


(k) The freight to the extent payable by the consignee or other 
indication that freight 1s payable by him; and 


(1) The statement referred to in paragraph 3 of article 23. 


oe After the goods are loaded on board, if the shipper so demands, 
the carrier shall issue to the shipper a "shipped" bill of lading 
which, in addition to the particulars required under paragraph 1 of 
this article shall state that the goods are on board a named ship or 
ships, and the date or dates of loading. If the carrier has previously 
issued to the shipper a bill of lading or other document of title with 
respect to any of such goods, on request of the carrier, the shipper 
shall surrender such document in exchange for the "shipped" bill of 
lading. The carrier may amend any previously issued document in order 
to meet the shipper's demand for a "shipped" bill of lading if, as 
amended, such document includes all the information required to be 
contained in a "shipped" bill of lading. 


3. The absence in the bill of lading of one or more particulars 
referred to in this article shall not affect the validity of the bill 
of lading. 


Article 16. Bills of Lading: reservations and evidentiary effect 


1. If the bill of lading contains particulars concerning the general 
nature, leading marks, number of packages or pieces, weight or quantity 
of the goods which the carrier or other perscn issuing the bill of lading 
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on his behalf knows or has reasonable grounds to suspect do not accurately 
represent the goods actually taken over or, where a "Shipped" bill 

of lading is issued, loaded, or if he had no reasonable means of 

checking such particulars, the carrier or such other person shall 

make special note of these grounds or inaccuracies, or of the absence 

of reasonable means of checking. 


2. When the carrier or other person issuing the bill of lading on 
his behalf fails to note on the bill of lading the apparent condition 
of the goods, he is deemed to have noted on the bill of lading that 
the goods were in apparent good condition. 


3. Except for particulars in respect of which and to the extent 
to which a reservation permitted under paragraph 1 of this article has 
been entered: 


| (a) The bill of lading shall be prima facie evidence of the taking 
over or, where a "Shipped" bill of lading is issued, loading, by 
the carrier of the goads as described in the bill of lading; and 





(b) Proof to the contrary by the carrier shall not be admissible 
when the bill of lading has been transferred to a third party, including 
any consignee, who in good faith has acted in reliance on the descrip- 
tion of the goods therein. 


4. A bill of lading which does not, as provided in paragraph 1, 
subparagraph (k) of article 15, set forth the freight or otherwise 
indicate that freight shall be payable by the consignee, shall be prima 
facie evidence that no freight is payable by the consignee. However, 
proof to the contrary by the carrier shall not be admissible when the 
bill of lading has been transferred to a third party, including any 
consignee, who in good faith has acted in reliance on the absence in 
the bill of lading of any such indication. 





Article 17. Guarantees by the shipper 


1. The shipper shall be deemed to have guaranteed to the carrier 
the accuracy of particulars relating to the general nature of the goods, 
their marks, number, weight and quantity as furnished by him for inser- 
tion in the bill of lading. The shipper shall indemnify the carrier 
against all loss, damage or expense resulting from inaccuracies of such 
particulars. The shipper shall remain liable even if the bill of 
lading has been transferred by him. The right of the carrier to such 
indemnity shall in no way limit his liability under the contract of 
carriage to any person other than the shipper. 


2. Any letter of guarantee or agreement by which the shipper under- 
takes to indemnify the carrier against loss, damage or expense resulting 
from the issuance of the bill of lading by the carrier, or a person 
acting on his behalf, without entering a reservation relating to 
particulars furnished by the shipper for insertion in the bill of lading, 
or to the apparent condition of the goods, shall be void and of no 
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effect as against any third party, including any consignee, to whom the 
bill of lading has been transferred. 


3. Such letter of guarantee or agreement shall be valid as against 
the shipper unless the carrier or the person acting on his behalf, by 
omitting the reservation referred to in paragraph 2 of this article, 
intends to defraud a third party, including any consignee, who acts in 
reliance on the description of the goods in the bill of lading. If in 
such a case, the reservation omitted relates to particulars furnished 
by the shipper for insertion in the bill of lading, the carrier shall 
have no right of indemnity from the shipper pursuant to paragraph | 
Ofachis article. 


4. In the case referred to in paragraph 3 of this article the 
carrier shall be liable, without the benefit of the limitation of 
liability provided for in this Convention, for any loss, damage or 
expense incurred by a third party, including a consignee, who has 
acted in ee PACS on the description of the goods in the bill of lading 
issued. b 


Article 18. Documents other than bills of lading 


When a carrier issues a document other than a bill of lading to 
evidence a contract of carriage, such a document shall be prima facie 
evidence of the taking over by the carrier of the goods as therein 
described. 


PART V. CLAIMS AND ACTIONS 


Article 19. Notice of loss, damage or delay 


1. Unless notice of loss or damage, specifying the general nature 
of such loss or damage, be given in writing by the consignee to the 
carrier not later than at the time the goods are handed over to the 
consignee, such handing over shall be prima facie evidence of the 
delivery of the goods by the carrier in good condition and as described 
in the document of transport, if any. 





2, Where the loss or damage is not apparent, the notice in 
writing must be given within 10 days after the completion of delivery, 
excluding that day. 


3. The notice in writing need not be given if the state of the goods 
has at the time of their delivery been the subject of joint survey or 
inspection. 


i 


b/ In regard to drafting changes that may be necessary, see UsNea Doce 
-A/CN. 105 (foot-note 17) at p. 50 (19/5). 
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ts In the case of any actual or apprehended loss or damage the 
carrier and the consignee shall give all reasonable facilities to each 
other for inspecting and tallying the goods. 


D. No compensation shall be payable for delay in delivery unless 
a notice has been given in writing to the carrier within 21 days from 
the time that the goods were handed over to the consignee. 


6. If the goods have been delivered by an actual carrier, any notice 


given under this article to the actual carrier shall have the same effect 
as if it had been given to the contracting carrier. 


Article: 20. Limitation) Period 





1. The carrier shall be discharged from all liability whatsoever 
relating to carriage under this Convention unless legal or arbitral 
proceedings are initiated within [one year] [two years]: 


(a) In the case of partial loss of or of damage to the goods, or 
delay, from the last day on which the carrier has delivered any of the 
goods covered by the contract; 


(b) In all other cases, from the ninetieth day after the time the 
carrier has taken over the goods or, if he has not done so, the time 
the contract was made. 


2. The day on which the period of limitation begins to run shall 
not be included in the period. 


3. The period of limitation may be extended by a declaration of 
the carrier or by agreement of the parties after the cause of action 
has arisen. The declaration or agreement shall be in writing. 


AweaHe provisions of Daragrapisills 2vandessofthismarticie shall 
apply correspondingly to any liability of the actual carrier or of any 
servants or agents of the carrier or the actual carrier. 


5. An action for indemnity against a third person may be brought 
even after the expiration of the period of limitation provided for in 
the preceding paragraphs if brought within the time allowed by the Taw 
of the Court seized of the case. However, the time allowed shall not 
be less than ninety days commencing from the day when the person 
bringing such action for indemnity has settled the claim or has been 
served with process in the action against himself. 


AVGiGioaciee UUrISGicEAOn 


1. In a legal proceeding arising out of the contract of carriage 
the plaintiff, at his option, may bring an action in a contracting State 
within whose territory is situated: 
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(a) The principal place of business-or, in the absence thereof, 
the ordinary residence of the defendant; or 


(b) The place where the contract was made provided that the 
defendant has there a place of business, branch or agency through 
which the contract was made; or 


(c) The port of loading; or 
(d) The port of discharge; or 
(e) A place designated in the contract of carriage. 


2. (a) Notwithstanding the preceding provisions of this article, 
an action may be brought before the courts of any port in a contracting 
State at which the carrying vessel may have been legally arrested in 
accordance with the applicable law of that State. However, in such a 
case, at the petition of the defendant, the claimant must remove the 
action, at his choice, to one of the jurisdictions referred to in para- 
graph 1 of this article for the determination of the claim, but before 
such removal the defendant must furnish security sufficient to ensure 
payment of any judgement that may subsequently be awarded to the claimant 
in the action; 


(b) All questions relating to the sufficiency or otherwise of the 
security shall be determined by the court at the place of the arrest. 


3. No legal proceedings arising out of the contract of carriage 
may be brought in a place not specified in paragraphs 1 and 2 of this 
article. The provisions which precede do not constitute an obstacle to 
the jurisdiction of the contracting States for provisional or protective 
measures. 


4, (a) Where an action has been brought before a court competent 
under paragraphs 1 and 2 of this article or where judgement has been 
delivered by such a court, no new action shall be started between the 
same parties on the same grounds unless the judgement of the court 
before which the first action was brought is not enforceable in the 
country in which the new proceedings are brought; 


(b) For the purpose of this article the institution of measures with 
a view to obtaining enforcement of a judgement shall not be considered 
as the starting of a new action; 


_(c) For the purpose of this article the removal of an action to 
a different court within the same country shall not be considered as 
the starting of a new action. 


5. Notwithstanding the provisions of the preceding paragraphs, 
an agreement made by the parties after a claim under the contract of 
carriage has arisen, which designates the place where the claimant 
may bring an action, shall be effective. 
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Articlercce eArDrtration 


1. Subject to the rules of this article, parties may provide by 
agreement that any dispute that may arise under a contract of carriage 
Shall be referred to arbitration. 


oo alte arbitration proceedings shall, at the option of the 
plaintiff, be instituted at one of the following places: 


(a) A place in a State within whose territory is situated 
(i) The port of loading or the port of discharge, or 


(ii) The principal place of business of the defendant or, in 
the absence thereof, the ordinary resident of the 
defendant, or 


(iii) The place where the contract was made, provided that 
the defendant has there a place of business, branch or 
agency through which the contract was made; or 


(b) Any other place designated in the arbitration clause or agree- 
ment. 


3. The arbitrator or arbitration tribunal shall apply the rules 
of this Convention. 


AM Therprwovisions’ ot paragraphs? and 3 of this@articie shal l@be 
deemed to be part of every arbitration clause or agreement, and any 
term of such clause or agreement which is inconsistent therewith shall 
be null and void. 


GemeNothingsin this article shall aifect the validity ct aneagree— 
ment relating to arbitration made by the parties after the claim under 
the contract of carriage has arisen. 


PART VI. DEROGATIONS FROM THE CONVENTION 


Article 23. Contractual stipulations 


1. Any stipulation of the contract of carriage or contained in a 
bill of lading or any other document evidencing the contract of carriage 
shall be null and void to the extent that it derogates, directly or 
indirectly, from the provisions of this Convention. The nullity of 
such a stipulation shall not affect the validity of the other provisions 
of the contract or document of which it forms a part. A clause assigning 
benefit of insurance of the goods in favour of the carrier, or any 
similar clause, shall be null and void. 


2. Notwithstanding the provisions of paragraph 1 of this article, 
a carrier may increase his responsibilities and obligations under this 
Convention. 
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3. When a bill of lading or any other document.evidencing the 
contract of carriage is issued, it shall contain a statement that 
the carriage is subject to the provisions of this Convention which 
nullify any stipulation derogating therefrom to the detriment of the 
shipper or the consignee. 


4. Where the claimant in respect of the goods has incurred loss 
as a result of a stipulation which is null and void by virtue of the 
present article, or as a result of the omission of the statement 
referred to in the preceding paragraph, the carrier shall pay compen- 
sation to the extent required in order to give the claimant full 
compensation in accordance with the provisions of this Convention for 
any loss of or damage to the goods as well as for delay in delivery. 
The carrier shall, in addition, pay compensation for costs incurred 
by the claimant for the purpose of exercising his right, provided that 
costs incurred in the action where the foregoing provision is invoked 
shall be determined in accordance with the law of the court seized of 
the case. 


Article 24. General average 


Nothing in this Convention shall prevent the application of 
provisions in the contract of carriage or national law regarding general 
average. However, the rules of this Convention relating to the lia- 
bility of the carrier for loss of or damage to the goods shall govern 
the liability of the carrier to indemnify the consignee in respect of 
any contribution to general average. 


Article 25. Other conventions 


1. This Convention shall not modify the rights or duties of the 
carrier, the actual carrier and their servants and agents, provided 
for in international conventions or national law relating to the limi- 
tation of liability of owners of seagoing ships. 


2, No liability shall arise under the provisions of this Convention 
for damage caused by a nuclear incident if the operator of a nuclear 
installation is liable for such damage: 


(a) Under either the Paris Convention of 29 July 1960 on Third 
Party Liability in the Field of Nuclear Energy as amended by the 
Additional Protocol of 28 January 1964 or the Vienna Convention of 21 May 
1963 on Civil Liability for Nuclear Damage, or 


(b) By virtue of national law governing the liability for such 
damage, provided that such law is in all respects as favourable to 
persons who may suffer damage as either the Paris or Vienna Conventions. 
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